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PREFACE

This document summarises information developed under an Asian Development Bank
financed Technical Assistance Project, TA 3791-Ind: ‘Enhancing Private Sector Participation in
Infrastructure Development atf the State Level” with support and cooperation of the States of
Andhra Pradesh, Gujarat, Karnataka and Madhya Pradesh in India.

The purpose of the project was to review the legal and procedural foundation for private
sector investment in infrastructure and to recommend changes in the investment climate or
the process of seeking investment to increase the flow of private money allocated to
infrastructure development in the four states.

These four states were selected because they are strongly supportive of private sector
investment. The observations and recommendations made are aimed specifically at those
states but are designed to be broadly applicable to all states. While this document is a
report to the ADB and the four states, we plan, once it has been reviewed and approved, to
produce it as a published book which can then be circulated widely among all the key
players involved with infrastructure development in India.

The creation of a system to support Private Sector Parficipation ( PSP) is essential if India is fo
compete for private capital on equal terms with other strong emerging markets, such as
China, Thailand and Malaysia. Private capital is both selective and very mobile. One of the
strong positive influences on PSP in India is the very strong entrepreneurial tradition among
Indians. The intent of the changes recommended in this document is to stimulate Indian
based investment, while attracting significant infernational capital.

Further, letting the world know that the system in India is supportive of private sector
investment is also critical. Unless that message is communicated then the investment will still
not come. That is why this document aims to present the status of the Indian investment
environment to a wider audience. This is being achieved through a variety of state web
pages, the investor's guide which accompanies this document, other direct support
documents available directly to the states, and the book as described earlier.

The material contained in this document was collected prior to March 2004. Consequently,
changes in structure of organisations or procedures that have occurred since that date,
particularly changes as a result of the changes in Government, have not yet been reflected
in this document.
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List of Companion Volumes

The following lists the companion volumes to this report. These volumes are based on the working papers
prepared during the project and are provided as background information.

Volume 2: Review of Existing Policies and Legislation for PSP and Privatisation in Infrastructure
Volume 3: New Draft Policies and Legislation for States

Volume 4: Concession Agreements

Volume 5: Case Studies

Further, we have prepared an Investor’s Guide which provides contact information, checklist information and
summary date of practical use to the potential investors. The Investor’s Guide is available through the individual
states.

We have also included a compact disc which contains a copy of all the reports and the investor’s guide inside the
cover of volume 1.






Infroduction

1.1 Background

The Private Sector Infrastructure Facility at State
Level Project ( PSIF II ) was presented to the Board
of Directors of the Asian Development Bank ( ADB )
in November of 2001. This was the second in a
series of loans to support private sector activity in
the infrastructure sector in India. The participating
financial institutions (FI) for these loans were
Infrastructure Leasing & Financial Services Limited
(ILFS) and the Industrial Development Bank of
India ( IDBI ). This loan disbursed US dollars 100
million to each organisation to be applied to



INTRODUCTION

selected and approved projects in the Target States
(the “States”) of Gujarat, Madhya Pradesh,
Karnataka and Andhra Pradesh. The loans were set
up to be competitive financially with those generally
available through the commercial banks but with a
longer term ( up to 25 years ) to make them more
attractive in situations where longer term credit was
needed. The loans were based on a premium over
Libor rather than the earlier method of connecting
the interest rate payable to a basket of currencies.
The FIs may then apply a number of alternative
methods to purchase marketable securities issued
by the responsible FI, and hedge the foreign
currency exposure of infrastructure projects in the
States.

While the loans are administered by the FIs, the
final approval for use of the loan money remains
with the ADB and requires compliance by the
borrower with the normal range of procurement,
environmental and social assessment and impact
mediation criteria normally applied to ADB funded
projects. This is a significant difference between
the ADB loan funding and commercial borrowing
from domestic financial institutions that require no
such formal compliance, although the tenor of the
ADB sub-loan facilities can be extended beyond
those available in the domestic banking and capital
markets. Typically domestic capital markets
provide funds for a period of 7 to 8 years while this
facility can provide funds for up to 25 vyears.
Further, while the private funding institutions do
not exert the same control over environmental and
social impacts as does the ADB, the proponents of
the projects are required to satisfy the
requirements of the Government of India which in
the case of environmental issues, are virtually
identical to those of the ADB.

The Loan agreement also specified technical
assistance to the four states to provide support in
identifying gaps and deficiencies in the legal,
regulatory, institutional or operational areas that
were impeding the access and use by the private
sector of the available funding. Minimal draw downs
have been made under the PSIF —II loan. This is in
marked contrasted to the first PSIF I loan which
was 96% committed for 8 ICICI and 5 IFCI projects
(ICICI and IFCI are the FIs for the previous PSIF
facility). PSIF-I commitments were made in the

power (7), telecom (3), port (3) and road (1)
sectors.

One of the objectives of this TA therefore is to
identify the impediments to the use of the loan
monies under this facility, and highlight systemic
issues related to the provision of private sector
participation in general.

While the earlier facility considered projects
anywhere in India, this facility is restricted to the
four named states . In addition, the sectoral scope
for PSIF-II excludes telecommunications (save for
optic fibre cable projects) and green-field power
generation sectors. It also limits availability on
National Highway projects within the States to less
than 20% of the available funds. Further, as at
November 2003, one of the implementing
institutions, IDBI has decided to withdraw. As a
result, the ADB has cancelled the IDBI component
of the loan.

1.2 Scope of Work

The scope of work for this TA covers an initial
review of the framework for Private Sector
Participation ( PSP ) to identify the key constraints
to PSP in each sector in each state and a review of
the project pipeline to determine where specific
external support is required to bring individual
projects to closure. We are then to assist the state
governments to address these constraints and to
co-ordinate any recommended measures with the
relevant ADB infrastructure divisions, including
identifying areas for possible ADB support. At the
end of the assignment, we are to provide a policy
matrix by state and by sector that identifies:

O  Key constraints to PSP

O Measures proposed to address the key
constraints

O Progress on implementation of proposed
measures.

O Outstanding policy reforms and improvements
in institutions, processes and systems.

O Inventory of projects ready for PSIF II finance.

While the TA work considers all the infrastructure
sectors eligible for finance under the ADB PSIF II
facility we have agreed to focus our attention on
those sectors where there appear to be reasonable
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levels of activity and interest in the named states.
These are the road, ports, urban mass transport,
and water and sewerage sectors. While other
sector activity may be of interest such as
international airports, they remain under the
primary control of the central government. We also
consider special economic zones (SEZ) and IT parks
but mainly from a information gathering viewpoint.

It is worth noting that the constitution determines
that central government has power to legislate over
airports and UMT by railway, and that state
governments have power to legislate over state
roads, UMT by means other than railway and water
supply and sewerage. In addition, central and state
governments have concurrent power to legislate
over power, minor ports, and SEZs (but central
legislation takes precedence in the event of
conflict).

1.3 Companion Volumes,
Workshops and Other
Outputs

The outputs of this project are:

Final Report and companion volumes as listed
above

Workshops

An Investor’s Guide

Direct Institutional Support in States

1.3.1 Companion Volumes

We have produced a series of companion volumes,
that, document various aspects of the project.

These are:

Volume 2: Review of Existing Policies and
Legislation for PSP and Privatisation in
Infrastructure. We review the policies and
legislation for PSP and privatisation of
infrastructure at national and state level. We
also review the legislative mandate for the
nodal agencies which have been established to
coordinate investment opportunities for PSP
and privatisation at national and state level.

Volume 3: New Draft Policies and
Legislation for States. We have prepared a
number of draft legal texts that can be used by
the States to update their approach to PSP.
These included draft enabling legislation for
PSP support for Karnataka and MP, draft
modifications to the roads acts, ports acts,
changes to the Swiss challenge process for
bidding, and draft dispute resolution
recommendations. Further we have also
prepared draft policies for roads, ports, water
and sewerage and Urban Mass Transit.

Volume 4: Concession Agreements. We
have prepared example concession agreements
for use by the States. These include a
standard “concession/lease/BOT” agreement
which is quite generic. This is followed by an
example “Annuity BOT” agreement for roads,
ports concession, water and sewerage, and
Urban Mass Transit.

Volume 5: Case studies. We examine in
depth a selected project from one of the key
sectors from each state. The Case Studies
were selected from a long list provided by the
States and are meant to highlight the process
and issues that affect private investment in the
States. The lessons learned from the Case
Studies were used to develop some of the
recommendations in the Road Map in Chapter
8.

1.3.2 Workshops

Four workshops were planned during the project
but only three were held, as follows:

A general workshop for members of the Nodal
Agencies and the involved Financial Institutions
to outline the scope of PSP activity, the interim
findings of the project and to obtain feedback
from participants about how best to
incorporate the interim findings into the
development of recommendations and the final
report. This workshop was held in conjunction
with the Second Tripartite Meeting in Delhi in
Februray, 2004.

Investment Incentives and Impediments and
Possible Solutions for Improved Investment.
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This workshop was held in Bangalore and
included representatives of both the private
sector and the nodal agencies in the states.
The workshop considered the process of
developing incentives for development, the
project development process, the current
institutional capacity of the nodal agencies to
support development. Feedback from the
workshop commented on a number of areas
where improved support would be worthwhile;

Incorporation of Social and Resettlement
Issues in Project Planning and Development.
This workshop highlights  the key
considerations related to social impact and
resettlement assessment as applied to the
kinds of projects considered for private sector
support. In addition to the structure of the
approach to social and resettlement issues, the
workshop focused on the necessary capacity
and skills needed at the nodal agency and
sponsor level to appropriately consider these
social and resettlement issues;

Incorporation of Environmental Considerations
in Project Planning and Development. This
workshop was not conducted due to a lack of
interest on the part of potential participants
and timing of the TA when India is actively
undertaking a nation-wide environmental
review and empowerment of the state
governments  to manage their own
environmental affairs. Instead of a workshop,
more emphasis was placed on developing a
guide to meeting environmental requirements
for private-public partnership at the state level,
utilizing the new approaches being devised by
MOEF. At the time the TA was being executed
the India ECOSMART was conducting
workshops across the country introducing
environmental their services as a quasi
government organization to the private sector,
and focusing on private public-sector
partnerships.

1.3.3 Investor’s Guide

The Investor's Guide is a kit folder available to
prospective investors. It contains a synopsis of the
following:

Critical Policies and Laws which govern
investment by state and web links containing
the full policy or legal text where available;
Status of regulatory oversight by sector and
state and access to the website or agencies
involved;

A stepwise procedures flow chart to map the
steps required with estimated time for
clearance;

Institutions who have key decision authority for
processing applications for investment and the
support available from the key nodal
institutions within each state to support private
sector initiatives for investment in target
sectors;

Guidelines for incorporating environmental
considerations in project planning and
development;

Guidelines for incorporating social and
resettlement issues in project planning and
development;

Guidelines for access to the available funding
sources, including PSIF II and contacts and
addresses as available.

The investor’s guide is available through each state
nodal agency listed in the forward to this document.
Each state has a soft copy for further development
and printing and distribution by the nodal agency.

1.3.4 Direct Institutional Support in
States

Specific support has been provided to the individual
states. For instance, draft policies have been
developed for each of the key areas of roads, ports,
urban mass transit and water and sanitation in
consultation with the State. Further, draft
legislative changes have been developed and
example concession agreements have been
provided to states for their further use.

In addition, we have worked with some of the
states by providing recommendations to directly
strengthen the capacity and capability of the nodal
agencies either through improved legislation or
through expanded financial or human resources.
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1.4 This Document

This document synthesises a large number of
individual working papers and other support
documentation. The logic followed here is to
consider what is needed to create an effective
nodal agency to further support investment in
infrastructure in Indian States. The chapters are
developed to support that logic following roughly
from the work done under the TA.

1.4.1 Chapter 2: Key Constraints and
Impediments to Private Sector
Development

Chapter 2 highlights the key constraints to private
sector participation in infrastructure. These are the
barriers to investment and are the areas of primary
focus for the review of each state. The key
constraints have evolved through the project.
Further documentation and recommendations for
how to deal with those constraints follows in
subsequent chapters. Many of these key
constraints are not new and have been referenced
in earlier documents. The key point is that they still
remain.

1.4.2 Chapter 3: The Enabling
Environment — Policy, Legal and
Regulatory Measures to Enhance
PSP

Chapter 3 summarises the work competed on the
policy/legislative/rules and regulatory review and
the development of options for a regulatory
framework to be considered for each state.
Fundamentally, we believe that less regulation
rather than more is the objective. If regulation can
be achieved by mutual agreement through the
Concession Agreement under contract law it is
preferable to the option of setting up a statutory
regulator.

1.4.3 Chapter 4: Fast Tracking the
Private Sector Development
Process

In this chapter we outline the private sector
development process, the project life cycle and the

current procedures followed in the states. This
area is the one most relevant to the issue of
development of a bankable project and we have
significant recommendations to make regarding the
development of projects for private funding by the
State agencies responsible. The recommendations
in this area are made with the view of generating
significant debate in the States and also within the
funding institutions since many of the
recommendations here will involve significant
expenditure of money by the States.

1.4.4 Chapter 5: Creating a Capable
Nodal Agency — Institutional
Support to PSP

This chapter focuses on the Institutional Linkages
and Institutional Capacity Building that needs to be
done. We highlight the issues and the structure of
Institutions in each state. The development of an
effective program of PSP in each state depends in
large measure on the capacity within the state to
support the development of privately financed
infrastructure projects. The staff skills needed and
the linkages between organisations within and
among the line departments are critical to enable
the projects to develop in a timely way and with a
high potential for successful investment.

1.4.5 Chapter 6: Environmental and
Social Issues

This chapter highlights the ways in which the
project development cycle can best deal with key
environmental and social issues. The arguments
advanced here suggest that while the legal
foundation for both environmental and social issues
are reasonably well considered in formal legislation
in India, the application of those rules often leaves
much to be desired.

1.4.6 Chapter 7: The Possible Deal
Breakers

The implementation of a privately funded project
requires consideration of both private sector
concerns as well as the interests of the public and
the interests of other stakeholders such as
employees or residents or users of the systems.
Failing to deal with the implications of these factors
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may lead to failure of the initiative. This chapter
considers issues such as the provision of investment
incentives, development and application of effective
dispute resolution mechanisms and capital market
adequacy.

1.4.7 Chapter 8: The Road Map for
Effective PSP

While we have developed individual roadmaps for
each states to guide development of PSP initiatives
in that state, many of the recommendations are
generic. This  chapter highlights  those
recommendations in a time bound structure to help
guide the states in the further development of their
PSP promotion activity.



Key Impediments
to Private Sector
Investment

The identification of key impediments to Private
Sector Investment in the four States is the central
theme of our work. Through our review of the
policy and legislative framework as well as
undertaking the case studies, we have been able to
assess the current situation and identified gaps and
deficiencies in existence. Recommendations have
been made to the respective States to rectify these
deficiencies some of which have been implemented
and others, currently under consideration. This
chapter sets out our findings and discusses the
summary recommendations developed in more
detail in the later chapters.

2.1 Context for PSP

India is a country with significant development
potential but to achieve that potential, significant
impediments must first be overcome. This material
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addresses some of those impediments and suggests
ways to help unlock key components of potential
economic growth.

The overall growth of the Indian Gross Domestic
Product (GDP) has hovered in the range of 4 to 7%
during the past few years. While this in itself is a
significant achievement compared to the levels
achieved in the 70’s and 80’s, it does not match the
rate achieved by China, the other significant Asian
developing economy and more importantly, it is not
seen as significantly reducing poverty and it is not
growing fast enough to drive the economy into full
modernisation.

A major component of India’s ability to generate
the kind of growth achieved by China, is the need
for massive investment in infrastructure - in
virtually all areas — to both modernize the existing
infrastructure and to provide sufficient capacity for
further growth and development of the economy.
The slowing of infrastructure growth from 8% in
1999 to 5%! in 2001 was a warning bell to the
Government and quickly led to the establishment of
the Special Subject Group on Infrastructure within
the Prime Minister’s Council on Trade and Industry.
The mandate of the Special Group was to suggest
remedies for the slowing of investment and growth.

Those recommendations largely follow two
principles:

0O Infrastructure services must be offered in the
most efficient, low-cost manner to best meet
the needs of the community;

O Users must pay for the actual cost of
infrastructure services plus a reasonable return
on investment.

In order to achieve these principles the Special
Subject Group recommended six major policies,
namely:

0 Separate the regulatory function from the
operation of infrastructure;

! The return of the growth rate to above 7% in 2003/4 is
welcome. But this rate likely owes much to the return of
the monsoon and the buoyant mood flowing from the
good harvest, rather than from structural changes in the
economy.

O Corporatise existing state owned operating
enterprises to offer better autonomy and the
ability to operate according to commercial
principles;

O  Privatise where possible appropriate state
corporate entities;

O Promote competition where possible;

O  Establish enabling regulations and in particular
for rights of way and environmental clearance;

O  Implement full cost recovery for infrastructure
— including charges to the agricultural sector
and other direct consumer charges.

The economic impact of infrastructure is both direct
and indirect. Directly, expanded infrastructure
allows for delivery of services quicker and with
greater quality. We travel faster and more often.
We communicate more and with increased ease.
We use expanded power to increase output and
better quality water helps us to live longer. But
expanded infrastructure does more. It also allows
companies to rethink how they do business.
Indirectly, improved road systems allow distribution
companies to reorganise warehousing and start to
create just-in-time delivery systems. Better
communication systems allow companies to
substitute communication for travel. Consistent
power allows companies to add shifts or to buy new
equipment which can massively change the way a
company produces goods. The expansion of
infrastructure  must move in harmony with
expansion of other parts of the economy. A delay
in growth of infrastructure will also delay other
investments.

A review of the potential for expansion of
National Highway 2 from Delhi to Calcutta in
1992 showed that for some stretches of the
road, expanding to four lanes achieved a rate
of return of close to 100% in the first year .
This is direct evidence of massively delayed
infrastructure improvement. The suppressed
demand for the new road coupled with the
massive delay on the existing highway resulted
in first year benefits that virtually paid the full
cost of the investment.

The role of Government and the environment for
investment changes significantly from country to
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country. Because many governments have limited
capital for infrastructure investment, they look for
increased investment from the private sector. The
case to justify private investment in infrastructure
leans heavily on the pragmatic need for capital
rather than on the argument for economic
efficiency. Toll highways are a good example.

Clearly, if the highway has a positive impact on
overall economic development, that impact is
largest when the road carries the maximum volume
of traffic at the least cost possible. However, if it is
operated as a toll highway, the toll will act as a
traffic impedance and some travellers will chose to
use the slower and less efficient alternative routes.
The financial return to the highway operator is
improved with application of the toll but the lower
traffic inevitably reduces the overall economic
benefit.

Private investment needs a positive rate of
investment return. It is important therefore to
assure that where private investment is sought, it
serves the public need. Clearly, if the government
does not have sufficient capital to invest, then
having infrastructure provided by the private sector
is much better than not having any infrastructure at
all. Furthermore, experience in many jurisdictions
has shown that the tying of toll revenue from
operations to ongoing maintenance provides for a
much better quality infrastructure over time than if
maintenance funding is left to the vagaries of
budget allocation and competing demands for
government resources.

So on balance, increased private investment in
infrastructure can offer a significant boost to
economic growth, can expand the resources
available to the government for infrastructure
investment and often, of most importance to the
general public, private investment can improve the
quality of service available.

The market for private investment is very
competitive. It is also very difficult to find projects
that are sufficiently financially viable so as to
provide a return on investment that is attractive to
the private investor. In the early 1990's there was
a burst of enthusiasm from the private sector for
investment in power, telecommunications and
transport. But by the end of the decade and

beginning of the current decade much of that
euphoria had disappeared and some investment
funds were wrapping up operations due to lack of
viable projects.

To achieve decent levels of private investment in
infrastructure requires effort to break down the
barriers to investment. In what follows, we outline
how best we believe those barriers can be broken
down in India.

2.2 How Can Government Best

Support Private Investment
?

Governments around the world have chosen their
preferred path to attracting private investment.
These include a number of organization models to
assist or facilitate private investment. The
foundation for all these models is similar — that is,
to provide good governance support to the private
sector and to cut through the barriers that every
civil service inevitably throws up.

The private sector is essentially pragmatic. It looks
for:

O Fair and non discriminatory treatment:

O Predictable legislation,  regulation  and
operating rules;

0O A time-bound process for approvals;

O Freedom to set prices and collect revenue
sufficient to recover investment plus a profit;

O For international firms, ability to repatriate
profit.

The case studies reviewed the process of PSP in
infrastructure in the four States taking the approach
from the perspective of a private investor by taking
projects at various stages of the planning and
implementation. Four different sectors were
selected based on discussions with the nodal
agencies of each State viz. Karnataka (multi-
sector); Andhra Pradash (water supply); Gujarat
(ports) and Madhya Pradesh (roads). The focus of
the cases also slightly differed, in Karnataka and
Andhra Pradesh, awarded projects were tracked
through the process of implementation to identify
issues faced by the concessionaires, whereas for
the States of Gujarat and Madhya Pradesh, the
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focus was more on the concessionaire selection
process, the legislative framework, enabling
environment for investment and issues relating to
financial closure.

Results of the review showed clearly much needed
improvements in the following areas.

0 Shortage of bankable projects;

0O Insufficient project preparation and evaluation;

0 Political commitment to eliminate undue delays
to closure;

O Availability of State financial support and cross
subsidization on projects;

O  Conflicting roles of line departments as
regulator and contracting party;

O Proper governance on operation of
bureaucratic process.

Detailed reports of these case studies are contained
in Volume 5 of the Final Report.

It is not difficult to recognise from our findings that
the full potential of the private sector to meet the
States’ infrastructure needs is still largely untapped
due to the extent of risks other than normal
business risks that are sufficiently significant to
discourage private sector entrepreneurs to
participate more freely. These non-business risks
are primarily attributable to the lack of efficiency
and transparency in the contracting and supervisory
process. While the increasing focus on private
provision of infrastructure funding and services is
placing new demands on the State Governments,
the limited commercial management capacity has
no doubt resulted in projects that have been
inadequately prepared, little interest shown in the
bidding process and tarnished reputation due to
long delays caused by a bureaucratically driven
decision-making process.

With regard to project financing, the tenure for
loans available for infrastructure is still relatively
short and the numbers of providers limited as the
regulatory system, as well as the lack of adequately
prepared documentation, have constrained the
willingness of lenders to provide financing for these
projects.

In order to improve the interaction between public
and private sectors therefore, we have identified

the following key improvements that have been
implemented in other emerging markets in Asia and
could be considered here.

O Clearly define relationships and independence
among the regulatory agency, policymakers
and the operating service provider and avoid
conflicts of interest;

O Improve inter-departmental communications
on project identification;

0 Identifying and preparing viable project with
differentiation between economic return for
public funding and financial return for PSP;

O Identifying and providing State support, if
necessary, for privately financed projects in the
public sector;

O Capacity building for private  sector
management to improve efficiency;

O Improve the efficiency and transparency by
establishing a single body responsible for
contracting and obtaining necessary
clearances;

O Strengthen the power of the anti-corruption
agencies to audit the award of projects;

O Increase demands for long term debt
instruments through pensions and insurance
reform;

O Consider and review the procedure for
infrastructure company listings and debt
instrument issuance in the capital markets to
support long term financing.

2.3 What are the Key
Impediments to Expanded
Investment?

While we have identified a number of issues
throughout this report that merit further
consideration and implementation to improve the
PSP process, our conclusion points overwhelmingly
to a single factor, the lack of bankable projects,
as the key impediment to private sector investment.
We have seen a lack of preparation in the
development of projects within the State line
departments. There remain within the States
unrealistic expectations regarding the interest and
risk perception from the private sector as well as
the fundamental viability of the proposals. In each
State we have seen many projects proposed for

10
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potential investment. But very few of these
projects are successful in attracting private capital.
In some of the key agencies and line departments,
there remains a fundamental lack of understanding
of how a project should be prepared to ensure
successful private sector participation while still
accruing maximum economic benefit to the
government. Until the process of development of
bankable  projects is improved  through
improvement of the capacity of the responsible
state institutions, it is unlikely that the pace of
investment in infrastructure will increase.

2.3.1 Conflicting Authority at the GOI
and State Levels

India’'s  constitutional  framework  comprises
elaborate and at times conflicting divisions of power
between the GOI and the States. Further power
sharing with municipal bodies that is envisaged
under the 74th amendment to the Constitution will
add a layer of complexity concerning decision
making authority and jurisdiction for project
development and operation.

Table 3.1: Organisations in transport sector at the national level

Organisations Functions Relevant acts

Roads

Ministry of Road Development of road transport infrastructure | Motor Vehicles

Transport and & National Highways, and overall Act 1988 ,

Highways regulation of freight road transport in the Central Motor
country Vehicle Rules

National Highway | Development and maintenance of national National

Authority of India | highways in the country Highways Act

1995
Roads department, | Development and maintenance of state VII Schedule of
State Government | highways in the country the Indian

Constitution
(Article 246), List
1I (State List),

Item 13
Ports, shipping and inland water transport
Ministry of Co-ordination of various activities related to
Shipping ports, shipping and inland water transport
National Shipping | Advisory body to the Ministry Merchant
Broad Shipping
Act, 1958
Director General, 1 ion of various provisions of the | Merchant
Shipping Merchant Shipping Act,1958, of various Shipping

international conventions relating to safety, | Act,1958
and mandatory requirements under the
International Maritime Organisation

Ports Trusts Managing daily activities of the individual Major Ports Trust
major ports in the country Act, 1963
Inland Water Way | Regulation and development of national Inland Waterways
Authority of India | water ways for the purposes of shipping and | Authority of India
navigation Act, 1985
Transport Regulation and development of water ways | VII Schedule of
Department, State | other than national waterways for the the Indian
Government purposes of shipping and navigation Constitution
(Article 246), List
II (State List),
Item 13
Tariff Authority for | Independent regulation of tariff setting in Major Ports Trust
Major Ports Major Ports Act, 1963
Civil aviation
Ministry of Civil Planning and development of infrastructure | Air Corporation
Aviation for regulating air traffic. Responsible for Act, 1953

Airport Authority of India, Director General
of Civil Aviation and Bureau of Civil
Aviation Security

Airport Authority | Infrastructure and facility for Air traffic is Airport Authority of
of India (AAI) provided by AAL It is also responsible for | India Act, 1995
maintaining domestic and international
airports and civil enclaves at defence
airports in country.

Unfortunately, infrastructure projects across all
sectors do not fall neatly into these divisions of
power and in certain sectors, projects and their
sponsors are subject to conflicting signals and
overlapping approvals at the GOI, State and in

some sectors, (e.g. water, waste and urban mass
transport to name a few) the Municipal level.
Private debt and equity funds will not flow to
projects in sectors where there is a potential
(perceived or confirmed) for conflicting oversight
authority to negatively impact the long-term
viability of such projects.

A description of the varying responsibilities and
authorities at State and National level in the
transport sector is given in table 2.1:

The allocation of responsibilities between Central
and State Government agencies in this sector is
based on the principle of federalism. Similar is the
case in the urban mass transport sector. In India,
management of the urban areas is essentially a
responsibility of the State Government, even
though the 74th Constitutional Amendment
devolves the responsibility of urban development to
local bodies. Urban development, and therefore,

Table2.2: Institutions involved with urban transport in India

Organisations Functions Relevant acts

Urban transport planning

Ministry of Overall responsibility for urban transport

Urban policy and planning

Development

Land Land use allocation and planning State Development

Development Acts

Authority, State

Government

Roads

Transport Licenses and controls all road vehicles, Motor Vehicles Act

Department, inspection of vehicles, fixing motor 1988

State vehicle tax rates

Government

Ministry of Administer the Motor Vehicles Act and Motor Vehicles Act

Surface notify vehicle specifications as well as 1988

Transport emission norms

State Transport | Operation of bus services Road Transport

Undertaking, Corporations Act

State

Government

Public Works Construction and repair of State roads VII Schedule of the

Department, Indian Constitution

State (Article 246), List

Government 11 (State List), Item

13

Local Construction and repair of smaller roads, Constitution

municipality road signage, traffic lights, licensing and (Seventy-Fourth
control of non-motorised vehicles, Amendment) Act,
clearing of encroachments and land use
planning.

Police Enforcement of traffic laws and State Police Acts
prosecuting violators

Railways
Ministry of Own and operate urban rail transit systems | Railway Act, 1989
Railways wherever they exist
Others
Ministry of Regulation of prices and quality of Essential
Petroleum and transportation fuels Commodities Act,
Natural Gas 1955
The Petroleum
Rules, 1976
Department of | Monitoring air quality
Environment,
State
Government

urban mass transport, is primarily a responsibility of
the State Governments in India, though some
agencies that would play an important role in urban
mass transport planning work under the Central
Government with no accountability to the State
Government, particularly Indian Railways. Table 2.2
lists some of the agencies involved with urban mass
transport and indicates their specific responsibilities.

11
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While most of the issues regarding conflicting
authority between the National and State

Governments are beyond the scope of this work, in
Chapter 3 following we do discuss some of the
areas of separate and concurrent responsibility and
possible approaches to them.

2.3.2 Need for Updated
Regulatory/enabling environment

While the regulatory/enabling environment in all
states is not the key impediment to increased
private sector investment, it remains a key area of
focus. While we recommend additions to policy,
legislation and regulation for some sectors, the
current status of these instruments combined with
the flexibility of normal contract law exercised
through the concession agreements provides
sufficient flexibility and support to the private sector
to allow most normal investment. This is born out
by the fact that investment has occurred in all
states in most of the key infrastructure areas.
Further work in these regulatory/enabling
environment areas will assist in creating an
atmosphere of practical support for private
investors and any improvements will increase
confidence in the seriousness of the respective
governments, but of themselves, these changes will
not significantly increase the level of bankable
projects presented to the private sector. They will
simply improve the atmosphere and make the
marketing of investment for each of the states
more credible.

The GOI has taken some initiative in this regard
recently. For example, it has enacted the Electricity
Act and it is in the process of developing a Gas Act
with similar scope. However, a systematic effort is
needed to cover all sectors that have been opened
up to private participation. This might be achieved
sector by sector or on a multi-sector basis. Since
this review is focused on what States can do to
support increased private investment, the changes
recommended to the regulatory/enabling
environment are directed to the state level. Where
possible we have tried to keep those changes within
the framework of existing or planned legislation or
regulations.

All states have laws, legislation and regulations in
place for various sectors, albeit not all. Regulators
have been established for the telecom (TRAI) and
the electricity (CEA) sectors at the GOI level and
these have been successful in enhancing scrutiny of
public service providers. Nonetheless, regulatory
uncertainty still lies at the root of contract disputes
in these sectors (e.g., interconnections and number
portability in telecoms) indicating a need for
improvements. In other sectors, including airports,
national and state roads urban mass transport,
water/sanitation and ports (save for tariff setting),
agencies that regulate the industry often have a
major role as service providers which are in a
position to compete with the private sector by
virtue of their dual role. While regulation is
certainly important, we have tended to err on the
side of less rather than more. If at all possible, it is
our position that regulation through the concession
or contract process is often preferable to setting up
and staffing of an independent regulatory body. In
the following chapters therefore, we recommend
regulation at the minimum level necessary to
protect the investors and the public.

To optimize private investor interest, the role and
enforcement powers of independent regulatory
agencies should be discretely and transparently
defined. The government’s perceived or actual
ability to intervene in the affairs of its regulators on
an ad hoc basis, (particularly true in the
environment sector, where regulations and
standards are not familiar to private investors and
state agencies’ enforcement is sporadic) remains a
distinct negative in the view of private investors and
lenders. This is compounded in cases where
government functions as both regulator and
operator either directly or indirectly through its
owned enterprises. In order to ensure broader
participation by private participants and financiers,
the key principles of each sector’s regulations (e.g.,
service pricing methodology, dispute resolution,
competition, and service expansion) should be
established in advance of entry into private
participation concession contracts or privatizations.
These principles should be applied equally to public
and private enterprises operating in the same
sector.

In the absence of effective independent
mechanisms to protect investment and ensure fair

12
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treatment of investors, private participants may
discuss projects but few will ever be in a position to
commit substantial investments or to secure long
term financing for their projects.

An example of the application of different
regulatory structures is illustrated in the following
table.

Table 2.3: Alternative Approaches to Structuring
Regulatory Agencies

Industry Specific | Sectoral (energy,

(eg. Electricity or | communications, Multiple

Gas transport )

Argentina Brazil (federal ) Australia ( state )
Chile Canada (federal) Bolivia

India Guatemala Brazil ( state )
Nicaragua Colombia Canada ( state )
Peru Hungary Costa Rica

United Kingdom

Mexi El Sal
(Telecoms, Water) exico SRRy
Venezuela United Kingdom (energy ) Italy

United States (federal ) Panama

United States (state )

A full discussion of the regulatory/enabling
environment is included following in Chapter 3.

2.3.3 Need for Upgraded PSP Process
to Ensure Development of
Bankable Projects

The development of bankable projects by the State
organisations remains the key impediment to
successful investment by the private sector. We
have seen consistent substandard thinking
regarding the development of bankable projects.
Within each state, there remains a sense of
unreality and wishful thinking regarding the
interest, willingness to accept risk and fundamental
bankability of proposed projects. In each state we
have seen many projects which are proposed for
potential private investment. However, the failure
of the States to find investors for most if not all of
these proposed investments is testament to the
failure of the process. In some of the key agencies
and line departments, there remains a fundamental
lack of understanding of the importance of markets,
willingness to pay, conservative revenue
forecasting, use of incentives, realistic risk
assessment, competent and realistic financial
analysis and commitment to terms of agreements
and enforcement of agreed responsibilities. Until
the process of development of bankable projects is

improved through improvement of the capacity of
the responsible state institutions, it is unlikely that
the pace of investment in infrastructure will
increase. This deficiency has been highlighted in
earlier documents and remains true today.

We consider the criteria of bankability to comprise
three factors:

O Commercial viability of the project
0O  Sound Governance
O  Political Commitment

Firstly, determination of the commercial viability of
projects is a necessary process and has certainly
been identified as a constraint to investment due to
the inadequate evaluation at an early stage of the
suitability of the project for PSP and the most
appropriate PSP mode. Furthermore, there is also
seen to be inadequate assessment of, and
commitment to, the financial support required to
ensure viability.

In Chapter 4, we have recommended the
establishment of Private Finance Initiative Units
(PFI Units) to evaluate, at an early stage in the
project cycle, the most appropriate PSP mode and
level of financial support for commercial viability,
and linking the financial support into the budgetary
process. In Chapter 5, we have also suggested
training workshops to strengthen the capacity of
various agencies and departments on evaluation
and analytical techniques as well as commercial
issues confronting private developers in project
considerations.

2.3.4 The Need to Strengthen
Institutions provided for in the
State Infrastructure Acts

The complex and duplicative institutional framework
of the State and Central Governments has meant
that obtaining project clearances is often a
cumbersome, costly and uncertain process. The
representatives of the States are beginning to
understand the nature of this dilemma for the
private sector, and have begun to take steps to
address it. For example, legislation to provide
overall guiding development policy for infrastructure
has either been enacted or is under development in

13
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some states. Among the Four Target States,
Gujarat and AP are furthest down this path. Both
have already enacted development policy legislation
(GIDA in Gujarat and IDEA in AP?). Both have also
undertaken associated efforts to create institutions
pursuant to this legislation (e.g., GIDB in Gujarat
and APIA in AP) to serve as a “nodal agencies” to
support project preparation and clearances.

Nonetheless, there remains a significant amount of
work to be done to prepare both the processes and
the human resources with which these new
Authorities must manage the provisions of the new
infrastructure development legislation effectively
and facilitate private project implementation.

PSP projects are not easy to implement, and require
effective decision-making at all stages from project
identification to implementation. We identified a
number of constraints that are largely of an
institutional nature, including:

0 In many cases there are too many institutions
involved in PSP without a clear delineation of
responsibilities.

O There is insufficient continuity of staff. During
the course of our project we have experienced
many changes in staff at the senior level in all
States, with varying effectiveness of
handovers.

O Some of the officials dealing with PSP do not
have the necessary expertise or understanding
of PSP to ensure that processes and
procedures are followed in a timely and
efficient manner.

O The arrangements for developers to obtain
clearances and approvals are inefficient and
cumbersome, resulting in long delays,

0 Blockages to progress often require decision-
making at the highest level (eg Chief Minister),
but the institutional arrangements do not
facilitate such decision-making in a timely
manner.

The institutional arrangements are different in each
State, and Chapter 5 assesses the effectiveness of
each against three broad conditions for
effectiveness: sustained political commitment; clear

2 www.gidb.org, and www.apinfrastructure.com

responsibilities during the project cycle; and a
single window agency for clearances.

There is no “right” model. We therefore focus our
comments on how the models can be
strengthened.?

2.3.5 Need for Increased Financial
Resources for Project
Development.

Much of the requirement for developing bankable
projects rests with the sponsoring agencies in the
states. This increases the cost of project
development. It should not be considered
unreasonable to spend up to 3 to 6 crores Rupees
to develop a bankable project to the point where
private sector investment is sought and may begin.

If the nodal agencies or the line departments are
required to spend this kind of money to develop
bankable projects, the rigor attached to the pre-
screening and the justification presented to the
Chief Minister and the Minister of Finance for
funding will improve dramatically. At that point the
number of possible projects will be far fewer but
much more potentially viable. A directed focus on
the project screening process will also allow the
state governments to more efficiently use scarce
government resources and incentive mechanisms in
a smaller number of viable PSP projects.
Experience has shown that spending money to
develop a project - to map out its market, its risk,
its revenue, provision of incentives and a well
structured concession or sale agreement will pay off
in return to the sponsor. The money will come
back in the form of improved investments, higher
prices paid to the sponsors and improved

3 The argument is put forward that the private sector still
needs to be the engine of investment and that the private
sector should be taking a more aggressive role in
proposing financially viable projects for consideration.
Karnataka in particular argues that focus on the
Government to develop projects may not be successful
because the fundamental consideration should be the
interest in private sector financial viability. This argues for
increased attention to the unsolicited bid approach to
defining projects, with unsuccessful bidders being
compensated for their costs. This approach was used
successfully in the recent concessioning of the Bangalore
International Airport Project.
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atmosphere for investment. An example of where
this level of commitment and incentive packaging
has been successful is the Mangalore-Bangalore
Railway BOT which has successfully combined the
efforts of the private investors, the State
Government and the Central Government.

We also strongly recommend in chapter 4 and 5,
that a Private Finance Initiative (PFI) unit be
developed within the Ministry of Finance to work
closely and in concert with the sponsoring agencies
to ensure that sufficient financial resources are
available to adequately develop the project and that
the projects fit within the overall budget framework
of the Government.

2.3.6 Government Support and User
Pay Principles

Public subsidization of the costs of many
infrastructure services remains common in India
particularly in the sectors of water/sanitation, urban
mass transport and electricity distribution. The
rationale for the subsidies is to ensure that the
users are able to avail themselves of the services at
affordable rates. However, there also appears to be
significant political dimensions to the continued
prevalence of subsidies even in the large
metropolitan areas where the user base is arguably
better positioned to share more of the cost of
service burden.

For privately sponsored projects to take hold on a
broad based scale, and to attract private investors,
tariffs will ultimately need to be increased to levels
where the cost of service together with a
reasonable margin of profit can be generated. As an
interim step prior to instituting full user pay policies,
the government may indirectly compensate a
private service provider through a direct up front
payment (enabling below cost tariffs to be
charged), minimum off take obligations, debt
service guarantees or other methods such as
income tax relief/holidays. These measures are a
near-term bridge for private participation, but they
should not be considered long-term solutions for
the States.

In some cases, the government may consider the
provision of the service to be a “right” as opposed
to a commercial transaction. Some countries for

instance consider provision of safe and affordable
water as a community right and in these cases
continuation of less than full cost provision of these
services will remain the norm. For instance, in
much of the Arabian Gulf, potable water is created
through desalinisation. The resulting water is
expensive but governments have taken the view
that the water should be provided to citizens at a
nominal cost. In these cases, user pay will not
apply but private investment is still viable under
supply contracts directly with the Government.

This philosophy does not necessarily cut the private
sector out of the sector. In Qatar for instance,
water is “created” by the private sector, provided to
the Government at a fixed price per 1000 litres and
then passed by the Government to the consumer at
a nominal — i.e. lower — cost.

The attraction of the use of private sector players to
participate in the provision of these kinds of
services is the potential for:

O Increased levels of competition among
suppliers;

O Reduced cost of provision of service through
competition;

0 More modern and higher technology
equipment and processes;

O  Contracted and verifiable quality standards.

However, such packaging of services becomes a
Private Public Partnership (PPP), rather than a full
PSP. With the new government in India committed
to the concept of “fair” development, these hybrid
schemes which allow for public support of private
initiatives, may become more and more important.
We discuss this more fully in chapter 4 and in
chapter 7 under “incentives”.

2.3.7 Lack of Standardized
Agreements for Private Sector
Participation

Concession agreements are a critical element in any
private participation project. For all intents and
purposes, it is the “asset” which private investors
and lenders will look to for security and repayment.
Each of the Target States has begun to develop
individual concession agreements for certain sectors
as a means to promote and facilitate private
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participation. We consider there is a need for clarity
in the areas (inter alia) of:

0 Overall risk balance among parties;

O  Tariff setting and adjustment mechanisms;

O Provisions for enforcement of security and
concession transfer (e.g., step-in rights);

0 Mechanics for determining and paying
compensation in the event of termination and
force majeure;

0O Dispute resolution and arbitration procedures;

O Environmental responsibility and compliance
clauses;

O Resettlement and relocation issues.

Risk allocation and sharing should be made with
clarity and on a consistent basis. We have prepared
model State concession agreements for

Standalone lease concession BOT
Roads concession (annuity)
Urban mass transit concession
Ports concession

Bulk water supply concession.

O 000 DO

These model agreements are not term sheets per
se and we recognise each project is unique in its
own right. They contain the standard provisions
used as international best practice to allow for the
States to use as reference documents to tailor to
the particular project as required.

We have based the mock up agreements on
existing agreements but ensuring that the above
concerns are addressed adequately. The draft
standard concession agreements are available for
download at
www.indiainfrastructureinvestment.com.

2.3.8 Underdeveloped Local Capital
Markets

From both a practical and policy standpoint, there
are significant limitations on India’s capacity to
borrow foreign currency for private infrastructure.
According to the World Bank, it is generally
accepted that a sustainable current account deficit
for the country is in the range of 3% of GDP p/a.
With the current deficit running at over 2% p/a, it is
unlikely that offshore funding could provide much
more than an amount equivalent 1% p/a of the

country’s GDP. In general, offshore funding
currently plays a fairly insignificant role in Indian
private infrastructure projects.

There is a relatively robust domestic project loan
market. Among the long-term/development finance
institutions (e.g., IL&FS, IFCI, IDBI, and IDFC?), the
concepts and principles of project finance appear to
be widely understood and practiced on a number of
small scale transactions. Some institutions such as
IDFC are capable of providing loan tenors of up to
15-20 years for the most robust private
participation projects. However, we also note that
the outstandings of such long-term project debt is
not large due to the lack of demand (i.e., limited
numbers of bankable projects). Total outstanding
credit to private infrastructure as of June 2000 was
Rupees 85.4 bn (< 5% of total bank credit).
Although the general issuance trend for this
segment of the credit markets is upwards, at the
current levels of deal flow, availability of finance
does not appear to pose an insurmountable issue
for project implementation.

However, in the medium to long term this will no
longer be the case. Most State Governments as well
as the National Government are budget constrained
and it is unlikely that they will be increasing the
level of financial support channelled for
infrastructure going forward. Furthermore, as
individual sector reform programs take hold
increasing the share of infrastructure developments
that can feasibly be undertaken by the private
sector, it appears that the long-term bank market
alone may not possess adequate liquidity to fund
the potential demand created by private
developments.

In order to promote more efficient functioning of
the commercial bank as well as the capital markets
where infrastructure is concerned, there is a need
to:

O widen the appeal of project finance credit
among the commercial banking institutions;
and

0 facilitate capital market issuance by non-
government issuers.

4 For full names of institutions please refer to the

abbreviations summary at the beginning of this document.
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Within both the commercial bank and the capital
markets today, the government is beginning to
crowd out the private infrastructure developers and
other prospective long-term creditors. In the
commercial banking market, it is understood that
the GOI is the largest borrower given its inherently
lower credit risk for lenders. In addition,
government security issues account for nearly 75%
of the total outstanding stock of debt securities in
India and for 90% of the volumes traded on the
secondary market.

There are measures that can be taken to improve
the attractiveness of project creditors to the
domestic financial institutions. Some of these
measures are incorporated in the legislative and
regulatory recommendations contained in chapter 3
following and further in the discussion of incentives
in chapter 7. A more extensive discussion of the
various capital based and macro-economic risk
factors is provided in chapter 7.

2.3.9 Priority Projects for PSIF-II

The overall number of projects identified by the
States that fit the sectoral and other commercial
and financial criteria of PSIF-II appears quite
limited. Further, those projects that have been
identified tend to lack a comprehensive file of
detailed feasibility and commercial analysis. This
may involve factors such as further resources for
evaluation and packaging needed at the State level.
As the project was drawing to a close, some of the
States were undertaking a significant review of the
shelf of projects with the objective of focusing
attention on those that had the highest potential for
successful PSP.
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Restructuring the
Enabling
Environment -
Policy, Legal and
Regulatory
Measures to
Enhance PSP

As highlighted in the previous Chapter, we do not
consider the policy, legal and regulatory framework
(regulatory framework) in the Project States, as
being a major impediment to private sector
investment. Nonetheless, it remains a key area of
focus for this Project. In this Chapter, we take a
close look at the individual elements that together
define the regulatory framework, thereby setting
the background against which the existing policy
and legislative frameworks for PSP in the target
sectors in each of the Project States are then
assessed. We identify constraints to increased PSP
and highlight the inputs provided during this Project
to address these constraints, as well as the
remaining reforms that need to be undertaken.
Section 3.1 outlines the individual elements that
define the regulatory framework; Section 3.2 looks
at the development of investor friendly policies, in
regard to both infrastructure in general and sector-
specific infrastructure; Section 3.3 examines the
effect of other relevant laws on PSP in
infrastructure development; and Section 3.4 offers
some conclusions and recommendations regarding
the regulatory framework for PSP.

3.1 What is the Regulatory
Framework?

Without the appropriate policies and laws needed to
reassure the private sector of the Government's
commitment to PSP,, uncertainty over how private
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investment will be treated will certainly diminish
investors’ interest in so investing. The regulatory
framework is normally the cornerstone upon which
all other parts of the investment scenario stand.

We must take into consideration the various
individual elements (Figure 3.1) that together
define this regulatory framework, albeit none of
them will have the same importance in all the
infrastructure sectors under review or in all the four
Project States.

3.1.1 Policy Framework

Policy refers to the general principles by which a
government, or a government body, is guided in its
management of public affairs. Policy, or parts of it,
can be made public in the form of a written
statement.

Policy, in the context of this TA programme,
includes both the overall policy regarding PSP in
infrastructure (such as the State Infrastructure
Policy, December 2000 issued by the Government
of Andhra Pradesh) and sector specific policy (such
as the Karnataka ‘Policy on Road Development’,
1998).

Figure 3.1: Typical regulatory framework

3.1.2 Legislative Framework

In its generic sense, “law” is a body of rules of
action or conduct prescribed by controlling authority
and having binding legal force.

“Law”, for our purposes, needs to be sub-divided
into three separate components:

Act or Statute

An act or statute is a written enactment of the
legislature, adopted pursuant to its constitutional
authority, by prescribed means and in a certain
form such that it becomes the law governing
conduct within its scope. Although not necessarily
so limited, the expression “legislation” is often used
as a synonym for a specific act or statute or a body
of acts or statutes.

As noted in Chapter 2, the Constitution of India
divides legislative power over various subjects,
including infrastructure sectors, between the
Central Government and the States, with moreover
the creation of areas of concurrent jurisdiction.
Thus, the Central Government has power to
legislate over airports and UMT by railway, the
State Governments over state roads, UMT by
means other than railway and water supply and
sewerage, and both Governments have concurrent
power to legislate over power, minor

Figure 3.1: Typical policy, legal and regulatory framework

ports, and SEZs (but central legislation

‘ State government

takes precedence in the event of

‘ Overall policy ‘
[

‘ Sector policy ‘

conflict).

The (primary) legislation in respect of
an infrastructure sector often includes

provisions  for intended  sector
structure, operation, and ownership as

Primary legislation: sector law
Line Ministry:

functions and powers

Regulatory Agency ! 2:
functions and powers

Sector
structure

Implementing agency?
functions and powers

also the functions, powers and duties

and
operation

Concessions/
licences

‘ Rules and regulations

of relevant ministries, regulatory
agencies and implementing agencies.
Of particular importance are the
powers to award (and revoke)

Standards ‘ Procedures

‘ ‘ Codes of practice ‘

concessions or licences and to provide

Notes: 1 Line Ministry or Regulatory Agency may have powers to ake rules and or award 2

part Line Ministry

subsidiary legislation.

Common law

As distinguished from legislation, “the common law
comprises the body of those principles and rules of
action, relating to the government and security of
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persons and property, which derive their authority
solely from usages and customs of immemorial
antiquity, or from the judgments and decrees of the
courts recognizing, affirming and enforcing such
usages and customs; and in this sense, particularly
the ancient unwritten law of England.

Common law, while not discussed extensively in this
document, unlike for example the various pieces of
legislation which exist in the four Project States, has
nonetheless a role to play in the interpretation of
contracts, such as concession agreements, or
equally importantly in filling the legal lacunae which
such contracts do not specifically address.

Subsidiary legisilation

This last component of the “law” is made up of
rules and regulations, as those two terms are used
in their narrow, technical sense in India (both at the
Central and State level).

Rules

Rules are the general directives issued by
Government, in the exercise of specific power
conferred upon it by statute , in order to carry out
the purposes of a given act of the legislature and
subject to public notification in the Official Gazette
and sometime, but not always, subject also to
further control by the legislature.

Regulations

Regulations are the general directives issued by an
administrative agency, in the exercise of specific
power conferred upon it by statute, in order to
ensure a uniform application of the law and
generally to enable it to discharge its functions.

3.1.3 Regulatory Framework

The policy and legislative framework interact with
each other to create the general overall regulatory
framework for attracting PSP in infrastructure. For
specific  projects, the regulatory framework
comprises:

O the contractual agreements between the
government and the developer; and

O  regulatory bodies to which the developer’s
activities are subject.

The contractual arrangements are specific to the
project, while the regulatory bodies typically cover
all operators that fall under their remit. Such
regulatory bodies may be those responsible for
monitoring general laws and regulations (eg health
and safety), or those specially established for the
economic regulation of the sector (eg the State
Electricity Regulatory Commissions). This report
addresses two essential questions about this
generic regulatory framework for the four priority
sectors under this TA programme (ie the road,
minor ports, UMT and water supply and sewerage
sectors):

O what should be included in the contractual
arrangements; and

O whether there is a need for a special
independent regulator.

To address the first question, we have considered
what should be included in a concession agreement
in each of the four sectors, and have prepared
model concession agreements in Volume 4. In the
next sub-section we summarise the key features of
such concession agreements. The second question
— the need for a special independent regulator in
each priority sector - is addressed later in section
3.2.3, but in this section we set out some general
principles that should apply if the need for an
independent regulator arises.

All  concessions are regulated through the
contractual arrangements, and we recommend that
new independent regulators should only be
established if there are special reasons. Well-
drafted concession agreements provide a clear and
explicit regulatory framework for both parties, while
independent regulatory bodies introduce a degree
of subjectivity and uncertainty. The incorporation of
detailed and specific rules in concession
agreements reduces the need for regulatory
discretion, and concession agreements can deal
with most of the issues that are party specific.

Concession agreements

A concession agreement is an arrangement, in the
form of a contract, whereby a private party
(concessionaire) leases assets from a public
authority for an extended period and has the
responsibility for financing specified new fixed
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investments during the period and for providing
specified services associated with the assets; in
return, the concessionaire receives specified
revenues from the operation of the assets. The
assets revert to the public sector upon expiration of
the contract.

Concession agreements are an important, if not the
most important, mechanism selected by the Project
States, either by law (under the Andhra Pradesh
Infrastructure Development Enabling Act, 2001 and
the Gujarat Infrastructure Development Act, 1999)
or by virtue of sectoral policies, to implement PSP in
infrastructure. Such concession agreements,
however, operate within the broader legal and
regulatory environment and the concessionaire is
accordingly subject in the normal way to comply
with all applicable laws and regulations (labour
laws, environmental and safety laws etc.).

While many aspects of a concession are transaction
or sector specific, several key principles related to
the award, design and monitoring of concessions
are substantially identical across sectors. There is
thus a set of core issues or topics that must be
dealt with in most concession agreements. These
include:

Allocation of Risks between the Parties

Price Setting

Price Adjustment

Allocation of Responsibilities between the

Parties

Specific Performance Targets

Penalties and Bonuses

O  Performance Guarantee, Insurance and other
Security Rights of Public Authority

0O  Duration, Termination and Compensation

0  Force Majeure and other Unforseen Changes

O Dispute Resolution

O 000

[

That said, it is important to note that there is no
standard concession agreement. Since these are
contracts between two parties, they necessarily
must be negotiated clause by clause. The resulting
agreement is always unique to the particular
situation faced by the specifics of the project. For
instance, responsibility for policing, for revenue
collection, for unrelated use of land attached to the
concession and so on are all areas where special
conditions or special agreements are likely. Model

concession agreements are therefore used by the
participants as checklists to ensure that all the
issues have been addressed during the negotiation
to the satisfaction of the parties.

We have examined a number of model agreements
used to implement concessions in India. By and
large, these model agreements are consistent with
what is being done elsewhere in the world. In
preparing the draft concession agreements in
Volume 4. we have therefore focused our attention
on those areas where we believe improvements can
be helpful in limiting disagreements in the future,
and areas where improved wording can enhance
compliance with concerns over the environment
and resettlement.

The effectiveness of the regulatory framework
provided by a concession agreement is firstly
dependent on the quality of the agreement, and
secondly on the monitoring of the agreement. For
example, the pricing rules must be applied, the
concessionaire’s behaviour must be monitored to
ensure compliance with pricing, quality and other
obligations, and decisions must be made on the
application of sanctions for non-compliance. We
recommend in Chapters 4 and 5 the creation of a
dedicated unit within the relevant line department
to ensure proper supervision of concessions and to
conduct any residual public sector functions. This
would facilitate the development of expertise and
may contribute to the development of professional
norms that could strengthen resistance to
ministerial direction. In this connection, it might in
some instances be necessary to engage the
services of highly qualified professionals as outside
consultants.

Special independent regulators

In section 3.2.3, we have recommended that an
independent regulator should be established for the
water and sewerage sector. We have recommended
that the other priority sectors should be regulated
by concession without the establishment of a
special regulator, although we acknowledge that
circumstances could arise in which a public
passenger transport regulator may be justified to
regulate UMT and other forms of urban transport.
In the following paragraphs we set out some
general principles that should be applied in

22



RESTRUCTURING THE ENABLING ENVIRONMENT

developing proposals for an independent sector
regulator.

Functions

In a fully competitive industry, with no significant
externalities, market forces can determine the
appropriate pricing and quality of service.
However, in a monopoly or oligopoly, or where
there are significant externalities, regulation is
essential to control the price and quality of service.

There are three primary regulatory functions:

O Concession or licence award and revocation,
i.e. the control of access to the relevant sector.

0O  Economic regulation in the form of control of
“output”, prices or profits, and, in some
circumstances, “input” expenditures  of
companies in the sector.

O Quality of service regulation, which includes
technical regulation - the control of technical
quality such as service coverage, service
characteristics and incidents of restriction to
service provision and customer service
regulation - the control of customer service
quality, such as response times to customers’
requests and complaints.

Objectives

The objectives, which we consider should guide the
choice of scope and form of regulation, are:

0 Efficiency. The regulation should encourage
both allocative and productive efficiency and
should not unduly increase transaction costs.
(i) Allocative efficiency implies that services

should be priced according to the
underlying (marginal) cost of service
provision.

(i) Productive efficiency implies that incentives
should be given for service providers to
reduce costs.

(iii) Reasonable transaction costs implies that
the scope of regulation should be
restricted to those aspects of performance
that are essential to meet the regulatory
objectives (and should be carefully
circumscribed to prevent undue
interference in  other aspects of

performance) and, where possible, should
focus on “output” performance measures,
rather than “input” performance
measures®.

O Equity. The regulation should balance the
interests of all stakeholders in the sector
including Government, the utilities and
customers within the overall regulatory
framework set by law. Other features of
equitable regulation are that it should be:

(i) Non-discriminatory. It should ensure equal
regulatory treatment of all parties in the
same circumstances (except where
explicitly required by Government, for
example, to provide essential subsidy).

(ii) Consistent. For example, in reaching a
regulatory decision, the regulator should
take due account of its past decisions on
similar matters.

O Practicality. The regulation should take due
account of practical issues such as making
regulation commensurate with the scale, skills
and resources of the regulated company.

O Transparency. All regulatory decisions should
be published together with clear supporting
reasoning (though there would be a need to
take account of commercial confidentiality in
certain cases); appeal against such decisions
should be possible.

O Accountability. The regulation should ensure
clear accountability for economic and quality of
service regulation with no gaps or overlaps
among the regulatory institutions.

O Reduction of regulatory risk. As far as
possible, consistent with the above principles,
the regulatory risk faced by the company
should be minimised. This implies clarity of the
regulatory framework and consistency of
objectives and actions. It is important that all
stakeholders can determine from the overall
regulatory framework the objectives of the
regulator and its likely position on all key
matters. Reduced uncertainty should ultimately

> Output performance measures are indicators of what the
public experiences and cares about (e.g. in the water
sector, drinking water quality, quality of effluent
discharges to the environment and the like); input
performance measures are simply any other indicators
which, if met, may (or may not) help achieve the desired
output performance (e.g. type and quantity of raw water
or sewage treatment and extent of filtration used).
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lead to a reduced cost of capital as the
financial markets recognise a lower regulatory
risk premium and, in turn, customers should
benefit through lower tariffs.

Clearly, these objectives inevitably conflict. For
example, a regulatory framework, which ensures
economic efficiency (by setting users charges that
recover marginal costs), will not be equitable (as it
will not allow cross-subsidy for social reasons and it
will fail to cover average costs in natural
monopolies). Accordingly, there are decisions to be
made on the relative importance of the various
objectives when adopting a regulatory framework.

Form of regulation

The form of economic and quality of service
regulation usually recommended to achieve the
above regulatory objectives is as follows:

Economic regulation

Internationally, there are two basic approaches to
economic regulation (which may be combined into
various hybrid approaches):

O “Price control”.  This approach determines
either the unit price or the revenue, which the
regulated business may charge for a period
between regulatory reviews (say five years).
This price or revenue may be set, in part, by
reference to achievable reference costs rather
than actual costs.

O “Profit control”. This approach allows the
regulated business to set its charges to cover
its reasonably incurred costs together with an
agreed rate of return on its asset base or
capital invested in the business.

The main differences between the two approaches
are in the degree of risk placed on the regulated
company and the consequent incentives and
potential reward to the company.

Under the “price control” approach, between
regulatory reviews, the company faces risks and
advantages relating to the difference between its
actual costs and the revenue allowed by the price
control: to the extent that its actual costs fall below
its allowed revenue, its profits rise; to the extent

that its actual costs exceed the allowed revenue, its
profits fall. The company thus has a strong
incentive to control cost in all possible ways, which
without regulatory supervision could lead to under-
investment and deterioration in quality of service.
The “price control” approach simulates the
behaviour of a competitive market under which one
firm sometimes gains an advantage (for example
through innovation) which leads to above normal
profits but this advantage is gradually eroded as its
competitors respond.

Under the “profit control” approach, the company is
effectively certain it will make the allowed rate of
return on capital invested, but has less incentive to
control costs as these are passed through to
customers and it receives a fixed percentage return
regardless of its success in controlling costs.
Without regulatory supervision, if its allowed rate of
return exceeds its cost of capital, the company may
over-invest — that is to invest above the level at
which the total of investment and operating costs
(including costs of failure to serve) are minimised —
as this increases its absolute profits.

These two approaches are not, however, as distinct
as it first appears, as for sustainability over the
medium-term, the revenue allowed by a price
control must allow an efficient operator to cover its
costs and earn a rate of return, which is
commensurate with the business risks.

Generally, the key lesson from international
experience is that “price control” regulation is more
suited to environments with relatively predictable
costs, which tends to mean relatively steady growth
environments with relatively predictable investment,
whereas “profit control” regulation is more suited to
less stable environments, particularly those which
require large investment which cannot readily be
awarded by competitive tender and which is
unpredictable. The balance between these two
forms of economic regulation will depend largely on
whether the private sector will be required to
undertake investment. If the private sector is to
undertake substantial investment, we believe it will
be necessary initially at least to adopt an approach
that includes some element of “profit control”.

In the four Project States, we think that economic

regulation may also need to include some control of
investment in select infrastructure sectors. While
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we prefer to avoid “input” performance measures,
we do not think that there is likely to be sufficient
baseline data to rely completely on “output”
performance measures of service quality in all
sectors. Over time, as confidence in the regulatory
regime increases, we would expect these “input”
performance measures to be phased-out. An
alternative would be to require the private operator
to provide the baseline data within, say, two years
of assuming operation and thereafter for the
regulator, with the agreement of the private
operator, to rely completely on “output” measures.

Quality of service regulation.

In the case of quality of service, the usual form of
regulation is through “output” or sometimes “input”
performance measures. In broad terms, the
regulator:

O Sets measurable standards.

0 Monitors performance against standards.

0O Applies penalties for breach of standards
(either to affected customers in the form of
compensation payments or to all customers in
the form of tariff reductions).

In general, in the four Project States, we note that,
while adequate standards exist, often the
monitoring and enforcement capability is
inadequate. However, we see no reason why, with
enhanced enforcement capability, this approach
cannot be adopted in the relevant infrastructure
sectors.

Regulatory agencies

A regulatory agency is a government body, created
more often than not by an act of the legislature,
responsible for control and supervision of a
particular activity or area of public interest.

In the context of the relevant infrastructure sectors,
the State Electricity Regulatory Commission (SERC)
in each of the Project States is a classic example of
a regulatory agency; less classic, but still qualifying
as a regulatory agency, is the Gujarat Maritime
Board, even though it not only regulates the minor
ports sector in Gujarat, but also operates the
majority of the minor ports in that State.

In this regard, it is worth noting that there exists a
wide variety of international models and limited
international consensus on the best approach for
the design of regulatory agencies. Much depends
on local institutional culture and circumstances.
Nonetheless, we have identified below some of the
key issues that impact on the design of regulatory
agencies; namely, the appropriate degree of
independence from the government or the relevant
line ministry; the appropriate governance; the
accountability of the regulatory agencies; and
whether the agencies should be single sector or
multi-sector and, if multi-sector, what sectors
should be grouped.

Degree of independence

Internationally, newly-created regulatory
frameworks seek to separate policy, regulatory and
implementing functions and to establish regulatory
agencies that can be seen to be independent. We
recommend regulatory agencies with fairly full
autonomy from government, having decision-
making authority but with limited discretion, as we
consider that this is most likely to facilitate PSP in
the Project States. In India, as noted earlier:

O We are concerned that situations may arise
where undue influence is placed by
government on regulators.

O Regulatory flexibility requires a strong tradition
of impartial independent regulation. In some
areas this may not exist in India at the
moment. We are concerned that excessive
flexibility will be perceived by potential
investors to pose unacceptable regulatory
risks.

The key conditions for regulatory independence
are:

0O Adequate decision-making authority. The
regulatory agency must be empowered to
make decisions and to enforce those decisions
without further recourse to government.

O  Appointment and dismissal of members of the
regulatory agency only by means of a
transparent and independent process.

O Adequate funding. There are two broad
mechanisms to achieve this:
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(i) To allow the regulator to levy fees on
the regulated entities, usually subject to a
percentage cap fixed by government in the
relevant legislation.

(i) To allow the regulator to charge its
costs to the government. Typically, the
government provides funds from the state
budget as demanded by the regulator
(but, of course, the regulator is
accountable for those funds and subject to
audit by the Comptroller and Auditor
General).

0 Prohibition against the regulator or members of
the regulatory agency holding [or acquiring
within five years of completion of term of
office] interests in any of the relevant
regulated entities.

0O Legislation that establishes the above.

The degree of financial autonomy of regulatory
agencies varies in India. For example, both the
Telecom Regulatory Authority of India (TRAI) and
the Central Electricity Regulatory Commission
(CERC) have been allowed to levy fees and to set
up their own funds. However, the Electricity Act,
2003 empowers the GOI, in consultation with the
Comptroller and Auditor-General of India, to
prescribe the manner in which the CERC Fund may
be applied to meet certain specified expenses of the
CERC. The CERC also requires the GOI's approval
for the creation of posts.

Governance

Governance is the mechanism for ensuring that
good quality, timely decision-making takes place
with appropriate input from relevant stakeholders.
In the corporate context, governance relates to the
composition and decision-making powers of the
board of directors (and other senior committees)
and the rights given to shareholders and any
related contractual provisions. By analogy, in the
regulatory context, governance relates to the
composition and decision-making powers of the
regulator or regulatory agencies and the rights
given to Government or advisory commissions.

Internationally and nationally, there exists a wide
range of governance arrangements, which could be
used as models. The basic choice is between a
single regulator and a regulatory agency made up

of several members (“commission”). In the Project
States, we strongly believe that regulatory
commissions should be established as this is the
usual practice in India and, by contrast with a
single regulator, a regulatory commission, besides
possessing potentially greater overall expertise and
experience, is:

O Less vulnerable to undue pressure from
government.

O Less likely to be captured by the relevant
industry.

O  Less vulnerable to corruption.

We believe that the SERCs provide the best guide.
Accordingly, we suggest:

O Regulatory commissions comprised of either
three or five members. An odd number of
members ensures that decisions may be taken
on a simple majority basis. Fewer members
facilitate  timely decision-making (but
potentially at some cost in terms of quality).

O Appointment of members of the regulatory
commission is by means of a transparent and
independent selection process, according to
clear selection criteria based on experience and
qualifications. Appointment will be made by the
State Government based on recommendations
of an independent selection panel.

O Membership is for a fixed term of at least three
years.

O Removal of members of the regulatory
commission takes place by due process on the
advice of an independent authority (such as
the High Court) and is only possible for limited
reasons such as incapacity to perform
functions, manifest incompetence and the like.

O Regulatory commissions receive, and are
required to implement, written public policy
directions from the State Government.

O Regulatory commissions take advice on major
policy matters, and such other matters as may
be requested by the commission, from advisory
committees of relevant stakeholders but are
not required to follow such advice.

Accountability

Clearly regulatory independence cannot be absolute
and regulators must be accountable for their
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actions.  To ensure accountability, firstly the
decision process should be transparent, secondly
there should be an avenue for appeals against
regulatory decisions, and thirdly there should be
external scrutiny of the regulator.

O Decision process. We believe strongly that
the regulatory decision-making process should
be consultative rather than quasi-judicial where
possible. A consultative process allows a
comprehensive discussion of issues with
different stakeholders, yet tends to be less
costly and less time consuming than formal
hearings, which can become adversarial
(particularly where significant sums of money
are involved). Of course, certain matters
necessarily have to be resolved through a
quasi-judicial process, in particular, those
where the decision of the regulator involves an
award in favour of one party or requires
imposition of a penalty. In other cases, the
consultative processes should be encouraged.
We note that in India, the TRAI follows a
consultative process in cases other than
dispute settlement, whereas the SERCs follow
a quasi-judicial approach.

O Appeals process. Clearly there needs to be
an avenue for appeals against regulatory
decisions. However, appeals should be limited
to matters of law or jurisdiction, and not
extend to matters of fact. The appellate
authority should not deal with the substance of
regulatory decisions, unless the evidence
presented or the procedure adopted shows
that regulatory decisions are unreasonable.
The appellate authority could be the High
Court or a Tribunal with quasi-judicial powers.
We note that the GOI Electricity Act of 2003
establishes an Appellate Tribunal for Electricity,
having the powers of a civil court, to hear
appeals against orders of the CERC or SERCs.
The Supreme Court of India hears appeals
against decisions or orders of the Appellate
Tribunal for Electricity on limited grounds. We
consider that the scope of the Appellate
Tribunal for Electricity could be extended to
cover other sectors, including water supply and
sewerage.

0 External scrutiny. We recommend that the
Comptroller and Auditor General should
scrutinise the regulator's accounts and

expenses. We also recommend that the
regulator be required to table an annual report
on its regulatory activities before the state
legislature. However, we would not expect the
legislature to debate regulatory decisions,
which have been arrived at through due
process.

Single or multi-sector

The choice between the sector-specific and multi-
sector regulatory agency approach is finely
balanced. There are a variety of models around the
world, some of which were highlighted in figure 2.3
in Chapter 2 above.

The effectiveness of regulatory agencies is largely
determined by the factors already mentioned, but
there are some differences between single and
multi-sectoral agencies. Broadly, the advantages of
the sector-specific regulatory agencies approach are
that it:

O Provides more industry focus and
specialisation.

O Lessens concentration of regulatory power.

O May be more conducive to innovation.

O Allows comparison amongst regulators and
hence pressure to improve regulatory
performance. However, taken to extreme, this
may lead to populist approaches such as
seeking to regulate user charges down leading
to unrealistic rates of return.

In contrast, the advantages of the multi-sector
regulatory agencies approach are that it:

O Facilitates learning across sectors. This is
important for new agencies.

O Reduces the risk of capture by the industry.

O  Reduces the risk of political interference, as a
multi-sector agency is likely to be more distant
from individual line ministries than is a single
sector agency.

O Facilitates consistent approaches to regulation
across sectors.

O Allows resource savings. This is important not
only in terms of financial resources but also in
terms of human resources as regulatory skills
are in short supply and take time to develop.
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We lean towards multi-sector regulatory agencies,
particularly for network industries and for public
passenger transport (PPT), because, at this early
stage in the development of independent regulators
in India, we place greater weight on the need to
reduce potential political interference, to make best
use of scare regulatory resources and to behave
consistently, than on the need for regulatory focus
or concerns about excessive  regulatory
concentration. However, we do not have strong
views and would not rule out sector-specific
regulatory agencies either, immediately, or at a
later stage when justified by the regulatory
workload.

Internationally, multi-sector regulatory agencies
have been established on several bases. The main
dimensions are extent of coverage of sectors and
extent of coverage of economic, technical and
customer-service regulation. For example:

O All regulated sectors. As an example, the
Independent Pricing and Regulatory Tribunal
(IPART) in New South Wales is responsible for
economic regulation of all monopoly service
providers in the state. It regulates electricity,
gas, water supply and sewerage and public
transport (including both city rail services of
the State Rail Authority and the State Transit
Authority).

O Public utilities. As an example, the New
Jersey Board of Public Utilities is responsible
for economic, technical and customer-service
regulation of electricity, gas, water supply and
sewerage and telecom in the state.

O Metropolitan transport. As an example, the
Strathclyde Passenger Transport Authority
(SPTA) in Scotland is responsible for economic
and customer-service regulation of suburban
rail, metro, buses (operating on non-
commercial routes) and ferry services in the
greater Glasgow area. It takes advice from the
Strathclyde Passenger Transport Executive
(SPTE), which implements rail, metro, bus and
ferry services in the region. The SPTE is a
separate legal entity, but subject to
management appointment, direction and
budget approval by the SPTA.

0O Energy. As an example the Office of Gas and
Electricity Markets in England & Wales is
responsible for economic, technical and

customer-service regulation of electricity and
gas.

In grouping sectors to form a multi-sector
regulatory agency, there are clear synergies in
grouping sectors that share common features,
including common geography. There can be
significant synergy from grouping economic and
customer-service specialists, but there is limited
synergy from grouping technical specialists from
different sectors. Most regulatory agencies include
economic specialists and legal, financial and
administrative support and hence there is some
case for grouping all sectors. However, regulatory
agencies dealing with utilities, and hence the public,
often include customer-service specialists and thus
there is a further case for grouping such agencies.

3.2 The Development of an
Investor Friendly
Environment

All four Project States profess to support PSP.
However, some have made such support a key
policy thrust of their governments. When
governments change, often policy changes with
them. It is therefore important to develop written
policies and to use those policies as the basis for
legislation, where necessary, in order to enshrine
what may be only transient policies on a more
permanent basis..

In what follows, we consider first the general
infrastructure policy and legislation regarding PSP in
the Project States. Thereafter, we present, in
tabular form, an international comparison of these
general policies regarding PSP. This is followed by a
sector-specific discussion of the infrastructure
sectors identified for this Project, with particular
emphasis on the target sectors.

3.2.1 Overall Policy and Legislation
regarding PSP in Infrastructure

In this Section, we examine the existing policy and
legislation in the four Project States to encourage
PSP in infrastructure in general, including the role
of co-ordinating nodal agencies, and assess their
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comprehensiveness and effectiveness. Some
observations and conclusions are then offered at
the end of the discussion in bullet-point form.

Policy

Of the four Project States, Andhra Pradesh and
Karnataka® have adopted specific  State
Infrastructure Policies to promote PSP, which
include guidelines on matters such as speedy and
transparent developer selection, provision of
adequate administrative support and reduction in
procedural delays and the offering of incentives. In
Gujarat, the general policy regarding PSP in the
infrastructure sector is laid out in the Gujarat
Infrastructure Agenda - Vision 2010, which
generates a shelf of projects for development to be
undertaken by the public/private sector, and
analyses the financial and investment implications
for implementing those projects and the private
sector investment necessary’. Madhya Pradesh
does not have a PSP policy generally for
infrastructure, which is included in the overall
Economic Development Policy, but has formed the
Madhya Pradesh Economic Development Board
(MPEDB) to plan and monitor project
implementation for infrastructure projects with the
potential for such PSP.

Legislation

The Gujarat Infrastructure Development Act, 1999
(GIDA 1999) is one of the two examples in the
Project States of legislation establishing a State-
wide infrastructure authority, i.e. the Gujarat
Infrastructure Development Board (GIDB). The
other is the Andhra Pradesh Infrastructure
Development Enabling Act, 2001 (IDEA 2001),
which establishes  the  Andhra Pradesh
Infrastructure Authority (APIA).

The GIDA 1999 was the first such act in India and
served as a model for the IDEA 2001, which is a
broader and more comprehensive piece of

® The Government of Karnataka is presently considering a
revision to the existing Infrastructure Policy. Although we
have not seen the new draft Policy, we understand that it
aims to clarify the respective roles of the various
institutional actors in assisting PSP in infrastructure.

7 The Government has currently engaged consultants to
re-evaluate the shelf of projects contained in the Agenda
and to review its PSP programme.

legislation than its Gujarati predecessor. The IDEA
2001 can, in turn, serve as a model for other
States. The IDEA 2001 places many of the types of
incentives that would be provided to a private
developer as provisions of the Act itself. Thus the
types of generic risks to be covered in concession
agreements and the types of State Support that
might be provided are covered in detail in
Schedules attached to the Act. Further, a separate
Schedule defines ten types of concession
agreements covered by the Act. Also, elaborate
provisions are made for a Conciliation Board and for
compulsory  conciliation  proceedings, before
arbitration or court proceedings may be resorted to
for settling disputes. Further, an Infrastructure
Fund is mentioned in the Act, although it is now felt
that such a Fund might be a separate body with
borrowing powers. One possible shortcoming of
the Act is that the means of enforcement and level
of penalties imposed for any violations there-under
may not be sufficient.

As compared to IDEA 2001, the GIDA 1999 has a
more comprehensive list of projects that specifically
come under the Act and of the types of concession
agreements allowed. It is not, however, as explicit
with regard to types of generic risks covered by
such concession agreements or the types of
guarantees and incentives that may be provided by
the State. Further, its dispute resolution provisions
do not provide for conciliation proceedings. The
Government of Gujarat is in the process of framing
draft rules under the GIDA 1999. As part of the TA
programme, we have reviewed both the GIDA 1999
and draft Rules 2002 and proposed amendments to
the same, which include the elimination of the 15%
maximum ceiling in respect of government
subsidies and incorporation of developer selection
process based on direct negotiations for unsolicited
proposals in respect of certain projects.®

As regards Karnataka and Madhya Pradesh, there is
no general legislation for PSP in the infrastructure
sector, though Madhya Pradesh has enacted a law
fairly recently to raise and deploy funds for select
infrastructure projects. The law in question is the
Madhya Pradesh Infrastructure Fund Board Act,
2000, supplemented by the provisions of the

8 The proposed amendments to the GIDA 1999 and the
draft Rules 2002 are included in volume 3.
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Madhya Pradesh Infrastructure Investment Fund
Scheme Act, 2001. In addition, an Infrastructure
Privatisation Act in Madhya Pradesh was mentioned
as a means to provide a better environment for
private investments in infrastructure and to
introduce a transparent process for project
privatisation. Such an Act has not, however, yet
been drafted.

The question may be posed whether is it better to
have legislation or policy? While legislation provides
greater certainty as compared with policy, which
may be changed on a whim by the government
without the need to seek the approval of the
legislature, the more permanent nature of
legislation may however sometimes prove to be
disadvantageous. For instance, the GIDA 1999
limits government support for PSP projects to a
maximum of 15%, thereby precluding PSP projects
that may be excellent and provide major benefits to
the Government, but only at support levels of 25%
or 30%. This may be contrasted with the situation
in Madhya Pradesh, where the absence of a ceiling
on the subsidy contribution by the government has
resulted in award of a subsidy of as much as 63%
to the private developer of a BOND - BOT road
project.

The general policies of the States regarding PSP in
infrastructure cannot be said to be specific enough
in and of themselves to provide a clear framework
for potential private investors. Therefore, as part of
the output of this TA programme, we have drafted
general legislation for PSP in infrastructure for
Karnataka and Madhya Pradesh and provided the
drafts, which are based on the GIDA 1999 and
IDEA 2001, to the two States for further
consideration by the State Governments. °

Noaal Agency

The nodal agencies for assisting PSP in
infrastructure in Andhra Pradesh and Gujarat are

° Please refer to volume 3 for a copy of the draft
legislation. Within States some difference of opinion on
the need for legislation remains. In some states we have
been requested by one Department to develop the noted
draft legislation while officials of other Departments
believe that a well crafted infrastructure policy document
clearly laying out the process for investors to follow would
be sufficient guidance for investors. We leave this issue
for further discussion within States.

the APIA and GIDB, respectively. In fact, the GIDB,
unlike the APIA, has a significant level of staffing to
carry out its functions and has been in operation for
a longer period. Thus, its experience can serve as
an example of the benefits and difficulties facing
this type of State-wide infrastructure authority in
India.

Karnataka, by contrast, has a complex system, with
a number of institutional actors having one-stop
shop responsibilities depending on the specific type
of project. We understand that the new draft Policy
currently being considered seeks to simplify this
system and to bring greater clarity to the project
development cycle. In Madhya Pradesh, although
there has been discussion of the establishment of a
State nodal cell to coordinate the development of
infrastructure projects for PSP or to expedite the
privatisation of infrastructure facilities, there is no
nodal agency at present. Rather, in addition to the
MPEDB mentioned earlier, the Madhya Pradesh
Industrial and  Infrastructure  Development
Corporation (MPIIDC) has been given responsibility
for implementing and facilitating public-private
partnership projects.

Observations and Conclusions

The following are some observations and
conclusions about the general policy and legislation
regarding PSP in infrastructure in the four Project
States:

O The containing of the necessary specifics in a
law and in its implementing rules provides
greater certainty than if the specifics are
contained in a policy alone. A policy can
usually be more easily changed than a law.
However, a more specific policy is better than
a more general policy.

O A specific law, such as the IDEA 2001 or the
GIDA 1999, which covers PSP in infrastructure
in general terms, is helpful to the potential
investor in so far as it lays down a simple and
well-spelled out process for that investor to
follow. The more specific such a law, the
better. Thus, the Andhra Pradesh legislation
provides a clearer road map than does the
Gujarat legislation, but it still lacks a basic set
of implementing rules.

O The dispute resolution provisions contained in
such specific law should provide for
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compulsory conciliation proceedings, as in the
case of the IDEA 2001. In the absence of
reference to compulsory conciliation in the law
itself, as is the case with the GIDA 1999, this
should be incorporated in the various
concession agreements entered into under the
provisions of the infrastructure law.

The containing of the necessary specifics in a
law provides greater certainty than if the
specifics are contained only in a concession
agreement, as such agreements develop on a
case-by-case basis, even if there is a model
concession agreement, and cannot effectively
address issues of community standards,
community challenge procedures, protection of
community interests and so on.

A coordinating agency, such as the GIDB or
the APIA, needs adequate trained staff,
financial resources and a clear set of
implementing rules, model concession or other
agreements and clear procedures for
application, in order to effectively promote
PSP. The issue of capacity building of nodal
agencies is discussed in detail in Chapter 5. As
of now, no agency in the four Project States
has reached that point, not even the GIDB.
States should lay out a simple project
clearance system as a template for the
potential investor. Implementing this simple
clearance system and shepherding the investor
through it should be a key purpose of a
general coordinating infrastructure agency,
such as the GIDB and the APIA;

Neither the GIDA or the IDEA contains any
specific mention or reference to the need to
examine environmental boundaries as part of
the clearance roadmap. There are ‘boilerplate’
statements, open to wide interpretation and
abuse. In contrast, the SPCBs of AP,
Karanataka and Gujarat have development
project category lists, linking types of projects
to environmental requirements. GIDA, APIA
and related bodies in the four project states
need to take advantage of these environmental
‘roamaps’ and create a linkage to the SPCBs
and have this well defined in their process.

3.2.2 International Comparison of
Policies regarding PSP in
Infrastructure

Each country develops infrastructure investment
and development policies to accommodate its
individual historical, political and legal traditions,,
requirements and preferences. The following table
3.1 summarises PSP policies for Andhra Pradesh,
Gujarat, Karnataka and Madhya Pradesh compared
with Thailand, Malaysia and Philippines with broadly
similar development in infrastructure.
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Table 3.1: International and Indian Comparison of Legislative Support for Private Sector Investment

Thailand

Malaysia

Philippines

Andhra Pradesh

Gujarat

Karnataka

Madhya Pradesh

General Principles

There is no specific Public
Private  Partnerships  Law.

The amended BOT law of 1993
aims at mobilizing private

The general policy regarding
private sector participation and

The general policy regarding
private sector participation and

Karnataka does not have a
special agency for coordinating

Madhya Pradesh also does
not yet have a nodal

The Royal Act on Private | Existing laws are used and | resources for the purpose of | privatisation in the | privatisation in the | infrastructure projects. The | agency for coordinating
Participation in State Affair | adjusted as necessary. | financing the  construction, | infrastructure sector in Andhra | infrastructure sector in Gujarat | present Infrastructure Policy of | private sector participation
was passed in March 1992, It | Privatization is governed by | operation, and maintenance of | Pradesh is laid out generally in | is laid out in Gujarat | Karnataka is set forth in a | in the infrastructure
formalized  Public  Private | Guidelines on Privatization and | infrastructure. Andhra Pradesh Vision 2020 and | Infrastructure Agenda- Vision [ Government Order dated 26 | sector, nor does it have a
Partnerships procedures. The | @ Privatization Master Plan. A specifically in the State | 2010, prepared by the Gujarat | December 1997. Its purpose is | general State
Act was justified by the fact | prioritized list of projects is Infrastructure Policy (G.0.Ms. | Infrastructure  Development | to give potential investors the | infrastructure policy.
that the then current review | established. No. 427 dated December 18, | Board. Government commitment to | However, the Madhya
criteria were uncertain. The 2000. That Policy is then encourage private sector | Pradesh Economic
Act aims at enforcing private reflected in the purpose clause investment in infrastructure. | Development Board
sector participation. of the legislation establishing The process of encouraging PSP | (MPEDB) has general
The Government agencies the Andhra Pradesh is complex, and may only be | responsibilities for both
(department, state enterprise, Infrastructure Authority (APIA). clarified with the adoption of a | publicly  funded and
state agency or local new State infrastructure policy. privately funded
administration) retain infrastructure projects.
responsibility for their
projects.
) o 21 infrastructure sectors are | Various sectors are covered. | The State Government has | Though various sectors are
Sectors Covered Many sectors have benefited | Most sectors in infrastructure L . . . . .
) ) . ) ) covered by the policy, including | The vision relies on power, | issued a great number of | open to private
The law applies to allaffairs” | from  private  investment: | are open to private . . . - .
. L the 14 such sectors listed | ports and industrial parks as | separate policy statements for | participation, road sector
of all government agencies, | ports, roads, power and | participation. Other sectors not e . . h . .
tat terori | tel icati . ’ tioned in the | specifically in Schedule III of | drivers. It relies on port-led | specific infrastructure sectors, | projects have had the
s a. © enterprises, g.c)\./ernn?en eecomrTmunlca fon  services, | currently mentioned in the . aw the IDEA 2001, as described in | development strategy to attain | such as power (1997 and 2001), | most success in attracting
units or local administrations | urban infrastructure, water [ may be added by the authorized

and those using the natural
resources of these entities.
However, it does not include
concessions falling under the
Law on petroleum and
minerals. The projects are
defined as investments in
state affairs exceeding a
billion baht.

supply, sewerage, and hydro-
electric generation.

agency.

detail above, plus minor ports

and harbours, airports and
heliports, information
technology and

telecommunications,
industrial/knowledge parks and
townships, tourism, education,
and metro railroads and other
urban transport systems.

regional growth and demand
for other sectors. Roads,
water supply and townships
are envisioned as linkage.

information technology (1997),
roads (1998), special economic
zones (2002), and urban water
and sanitation (2003).

PSP to date.
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Public Support

Public support and incentives
are determined on a case by
case basis. The guidelines of
January 1993 for reviewing
private sector participation
provide that the project owner
must provide a preliminary
indication of its requirements
for public support, such as:

application  for investment
promotional privileges, land
procurement, request for

Government joint investment
and Government protection.

The Government is prepared
to make available various

Among other incentives,
projects in excess of one billion
pesos are entitled to the general
incentives provided for in the
Omnibus Investment Code

Policy provides for State
Support in the form of
Administrative Support, Asset-
Based Support and Foregoing of
Revenue Streams. The latter
shall include exemption of all
inputs required during the
construction period from sales
tax, the exemption of the first
sale/transfer from payment of
stamp duty and registration
charges, and the exemption
from payment of seigniorage
fees and cess on minor minerals
during construction of the
project.

The State Government or
Government Agency may be
provided in the following
manner: participation in the
equity of the project, but not
exceeding 49% of the total
equity; subsidy not exceeding
15% of the total cost of the
project; senior or subordinate
loans; State guarantee;
opening and operation of an
escrow account; conferment of
a right to develop any land;
and other incentives as
deemed fit.

The State Government may
offer certain incentives (beyond
those already available) to
make projects viable. These
incentives may include
exemption from certain State
taxes and the provision of land
free of charge.

The Madhya Pradesh
Adhosanrachna  Vinidhan
Nidhi Board Adhiniyam,

2000 (MP Act No. 6 of
2000) (the “Fund Board
Act”) to offer repayment
guarantees  for  such
private sector investments;
and Madhya Pradesh
Infrastructure Investment
Fund Scheme Act, 2001
(MP Act No. 12 of 2001)
are two recent pieces of
legislation to help raise
and deploy funds for
infrastructure projects.

Transperency

Transparency and competition
are the stated basis of the
process. Competitive bidding
may or may not be used.
Cabinet must approve direct
negotiations.

If there is no responsive bid,
the invitation to bid is
canceled. If there is one or
more responsive bids, a joint
venture agreement may be
completed, but only if the
government benefits.

financial, commercial, fiscal
and other support.
Competitive bidding is very

rarely used in Malaysia. When
the project is initiated by the
public sector, implementation
can be one of two ways. Either
the  Government  directly
chooses or nominates a
private party to undertake the
project, or, if a pre-feasibility
study has already been carried
out by the Government, it can
direct the Privatization Unit to
offer the project for direct
negotiation with a selected
private party or call for a
restricted tender of the
project.

The concerned Government
agencies must include in their
priority programs the projects
that may be  financed,
constructed, operated or
maintained by the private sector
under the Act and must give
wide publicity to same. A List of
Priority Projects is established
by concerned agencies and
must be approved by
appropriate  authorities  and
widely publicized by executing
agencies.

Privatisation mandates will be
granted based on a competitive
bidding process. Tendering will
be to pre-qualified bidders
based on their technical and
financial competence with their
bids assessed for technical and
commercial sufficiency.

Selection will be on the basis
of open competitive bidding of
pre-qualified bidders, first on
the technical bid and then on
a commercial bid, which will
involve only one variable — the
concession period. The
selection will be based on the
evaluation of a High Level
Committee set up for that
purpose.

The State Government will offer
a project through competitive
bidding procedures but may
enter into a Memorandum of
Understanding with any
qualified company in the event
that competitive bidding does
not elicit a response.

An Infrastructure
Privatisation ~ Act  was
mentioned as a means to

provide a better
environment for private
investments in
infrastructure  and  to
introduce a transparent
process for project
privatisation. However,

such an Act has not yet
been drafted.
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Foreign Participation

The law does not discriminate
between national and foreign
participation.

Foreign investment tends to
be directed to projects where
new technology or expertise is
required.

Any individual, partnership,
corporation or firm, local or
foreign, may participate in
public private partnerships. For
the construction stage of
infrastructure  projects,  the
project proponent may obtain
financing from foreign and/or
domestic sources and may a
engage a foreign or Filipino
contractor. If a public utility
franchise is required, the
operator must be Filipino or the
corporation must be owned by
60% Filipinos. (The 60 %
requirement is being amended
to allow majority foreign
ownership).

Foreign direct investments are
permitted up to 100% equity in
several infrastructure sectors
(e.g. roads and bridges; other
sectors require approval past a
certain equity stake (e.g. 74%
for airports).

The State recognises the
scope for co-operative,
complementary and
participative ventures between
private (both domestic and
foreign) and state sectors.
Foreign direct investments are
permitted up to 100% equity
in several infrastructure
sectors (e.g. roads and
bridges; other sectors require
approval past a certain equity
stake (e.g. 74% for airports).

Foreign direct investments are
permitted up to 100% equity in
several infrastructure sectors
(e.g. roads and bridges; other
sectors require approval past a
certain equity stake (e.g. 74%
for airports).

Foreign direct investments
are permitted up to 100%
equity in several
infrastructure sectors (e.g.
roads and bridges; other
sectors require approval
past a certain equity stake
(e.g. 74% for airports).

PPP Coordination

The National Economic and
Social Development Board and
the Ministry of Finance
support joint ventures with
the private sector. The
sectoral ministries must take
the initiative. An executing
agency that desires private
participation in any project
reports to its responsible
ministry with a detailed study
and project analyses.

The Government’s role is to
evaluate the projects and to
protect the public interest. The
Economic Planning Unit has a
central role in policy and
decision making on large
projects. The Unit reports to
the Prime Minister.

The Coordinating Council of the
Philippine Assistance Program is
responsible for the coordination
and monitoring of projects
implemented under this Law.

The AP Infrastructure Policy
applies to all infrastructure
projects  implemented  with
Private Public Partnership (PPP).
A government Authority
consisting of a Chairman and up
to 15 other members, including
ex-officio members is
responsible for the approval of
projects and the monitoring of
their execution.

A board, consisting of a
Chairman, Vice Chairman and
Member-Secretary, and such
other members (not exceeding
15), appointed by the State
Government, is responsible for
enabling, promoting and
monitoring  private  sector
investment in infrastructure.

Karnataka does not have a
special agency for coordinating
infrastructure projects, including
private  sector participation,
similar to the APIA or the GIDB.
Instead, there are several
agencies, which perform
functions to encourage and
approve such private sector
participation projects.

A Project Planning and
Monitoring Unit (PPMU),
headed by the Chief
Secretary, was to be set
up as part of the MPEDB

to plan and monitor
project implementation for
select large investment
projects. Infrastructure
projects  identified as
showing  potential  for

private involvement on a
BOT or similar model with
a minimum investment of
Rs. 10 crore were to be
referred to the MPEDB.
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Tariffs

Not covered in the Law.

Not covered in the Guidelines.

Authorized to charge and collect
reasonable tolls, fees and
rentals for the use of the
project facility not exceeding
those incorporated in the
contract. The Private party may
also be repaid in the form of a
share in the revenue of the
project or other non-monetary
payments. Tolls, fees and
rentals are subject to approval
by  government regulatory
bodies and must take into
account the reasonableness to
the end-users of private
structure.

Tariff setting bodies and
procedures are sector-specific.

Tariff setting bodies and
procedures are sector-specific.

Tariff setting bodies and
procedures are sector-specific.

Tariff setting is sector-

specific.

Unsolicited Proposals

The law does not allow

unsolicited proposals.

Unsolicited  proposals  are
assessed for desirability.

An unsolicited proposal is not
disqualified by the need for
Government support, other than
direct government guarantees,
subsidy or equity. They may be
accepted if they involve a new
concept or technology, or if
there is no direct government
guarantee, subsidy or equity or
if there is no other offer after
the government agency has
invited them.

The unsolicited proposer always
has the right to match the price
of other offers for the same
project within thirty days.

The Government may directly
negotiate with developers for a
project, where only State-level
clearances are necessary and
where no fiscal incentives and

minimal  inter-linkages  are
required. Swiss Challenge
Approach  (used for any

Category II (supported) Project
initiated by a private sector
participant)

Selection of developer in case
of unsolicited proposals will be
follow the procedure of open
competitive bidding and the
Swiss Challenge Procedure.

The State Government may
execute a Memorandum of
Understanding (MOU), valid for
a limited period, in cases where
the private investor proposes a
project that the Government
had not contemplated offering
to the private sector because it
did not appear commercially

viable or if he proposes a
project that is novel or
visionary.

No mention of unsolicited
proposals. The selection of
entrepreneurs will be on
the basis of open and
transparent ~ competitive
bidding, with equal
opportunity to all.
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3.2.3 Sector Specific Regulatory
Frameworks

This Section looks at sector-specific regulatory
frameworks. While all infrastructure sectors are
covered in what follows, the focus of our work has
been the roads, ports, urban mass transit and
water/sewerage sectors. The discussion in respect
of each of these target sectors has been organised
to first provide an overview of the current status of
PSP in the sector, followed by a review of the
existing regulatory framework, assessed against the
background of the guiding principles set out in
Section 3.1. In the process, gaps or constraints, if
any, to increased PSP in the relevant sector are
identified and suggestions made to overcome such
shortcomings. The discussion of each target sector
is concluded with the highlighting, in bullet-point
form, our observations and conclusions with regard
to that sector.

Roads

Background

The roads sector has seen significant PSP in recent
years, especially at the national level, as a means of
meeting major needs for new or improved roads
and severe government budgetary constraints. The
National Highways Act, 1956, was amended in
1995, to allow the Central Government to enter into
agreements with private parties for the
development and maintenance of national
highways.  Model concession agreements have
been developed for large projects (over Rs. 100
crore) and for other projects (up to Rs. 100 crore).
A model annuity-based concession agreement has
also been finalized. Guidelines for PSP in National
Highways were issued in 1997, supported by a
number of policy actions, including: (i) according
tax exemption to build-operate-transfer (BOT)
investors; (i) ensuring GOI commitment in all
construction preparatory activities, including land
acquisition and removal of utilities; (iii) enabling
GOI to provide grants of up to 40% for BOT
projects; (iv) allowing foreign direct investment of
up to 100% of equity; and (iv) allowing duty free
import of construction equipment.

At present, there are over 25 BOT projects for
national highways in different stages of construction

or operation. Further, the National Highway
Authority has recently notified that a major
expansion of its BOT program is underway separate
from the current work on the existing National
Highway system.

At the State level, too, policies regarding such
private sector investment in roads have been
developed in each of the four Project States. In
Andhra Pradesh the general policy regarding road
infrastructure is set out in that State’s Vision 2020,
which views roads as truck infrastructure,
constituting the infrastructure backbone of the
State. Andhra Pradesh has also announced a more
specific road policy, namely the Policy Framework
for Private Participation in the Roads Sector, dated
23 September 1997. However, we believe that no
State highways in Andhra Pradesh have yet been
constructed or improved based on this Policy,
although plans for PSP for five toll expressways
have been completed. The ten completed and on-
going BOT projects in the State are for bye-pass
roads and bridges.

Gujarat issued a Road Policy as early as in 1996,
which seeks PSP “in a big way”, in view of the
paucity of budgetary resources for road projects.
Gujarat has already completed nine BOT
road/bridge projects. In addition, the GIDB and the
Gujarat State Road Development Corporation
(GSRDC) have identified four projects to be offered
to private sector parties. However, the response to
recent BOT projects has been poor in the State.
GIDB feels that the lack of a clear cut policy
regarding Government subsidy, low estimates for
traffic levels and questionable prospects when
tolling two lane roads are major factors.

Karnataka issued its Policy on Road Development
in 1998, which sets forth specific rules regarding
financing and concession agreements in respect of
PSP. The four-laning of the Bangalore-Maddur
section of the Bangalore-Mysore State Highway
(SH-17) is the major BOT project to date, under the
management of the Karnataka Road Development
Corporation Ltd. (KRDCL). The other BOT project is
the Sandur Bypass Project being prepared by the
Karnataka Infrastructure Development Department
(IDD) and the Karnataka Public Works Department,
with the Infrastructure Development Corporation
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(Karnataka) (iDeCK) helping with  project
preparation.

Madhya Pradesh has a 10-year road policy, which
recognises the need to attract PSP, due to the
shortage of Government funds available. As in the
other Project States, the main projects under BOT
to date in Madhya Pradesh have been bridges and
bye-pass roads. Also, maintenance projects have
been carried out on the Bhopal-Dewas State
Highway and the Indore-Ujjain Road.

Policy

As noted above, all four Project States have road
policies, though these  vary in their
comprehensiveness and legal basis. A review of
such State policies is provided below.

In Andhra Pradesh the Policy Framework for
Private Participation in the Roads Sector, 1997,
provides for private participation in State and
district roads, which are economically viable. In this
regard, BOT concession periods are set at a
maximum of 30 years, with the private developer
being offered certain incentives, both financial and
non-financial. The State Government will carry out
all preparatory works, including acquiring land for
right of way, utility installation, and resettlement
and rehabilitation of affected establishments.
Eventual disputes between the parties are to be
resolved using the provisions of the national
Arbitration and Conciliation Act, 1996. We note
further that in addition to the rules set in the State
Infrastructure Policy itself, certain rules regarding
PSP in roads projects, as for other infrastructure
projects in Andhra Pradesh, are found in the IDEA
2001.

Gujarat has the most detailed road policy of the
four Project States. It sets out certain Guidelines for
PSP in Roads Projects in the State, including the
types of incentives that will be considered by the
State Government for such projects to help make
them commercially viable. Several of these
Guidelines, such as those regarding the nature of
concession agreements, the process for bidding and
negotiation, and monitoring of such projects, have
been incorporated in the GIDA 1999, whose rules
regarding PSP in infrastructure projects must be
considered as well. We note that there are several

areas where that Act adds to or contradicts the
Guidelines. To take a few examples, the Act would
allow a guarantee in respect of the liability of a
Government Agency arising out of a concession
agreement, while the Guidelines would not; the Act
sets a maximum period for a BOT project at 35
years, while no maximum is set in the Guidelines;
and the Act makes more explicit that a concession
agreement shall contain an arbitration clause.

In Karnataka the State road policy contemplates
that projects that are commercially viable will be
offered to the private sector as BOO, BOT or BOOT
schemes in which the Government will participate
on mutually agreed terms, while projects that are
not individually commercially viable may be
combined with viable projects and offered to the
private sector. Concession agreements for such
road projects generally will be for a period of up to
30 years, with the private operator having the
freedom to set tariffs within the framework of
existing statutes. Further, the Government
reserves the right to enter into a Memorandum of
Understanding (MOU) with any qualified company
in the event that the competitive bidding process
does not elicit a response. At present, these rules
regarding financing and concession agreements
contained in the policy are in the process of being
applied with regard to major roads, with very few
parameters set in advance, either in such road
policy or in the general State Infrastructure Policy.

In Madhya Pradesh, under the Tenth Five-Year
Plan (2002-2007), the road sector is given priority
with regard to infrastructure development. In
addition, the State Government has issued a State
Road Policy (2001-2010), under which the following
schemes have been initiated to attract private
investment: Build Operate and Transfer (BOT);
Maintenance Operate and Transfer (MOT); and
Public Private Partnership (PPP). In addition, the
State Government has formulated Guidelines for
such PSP, which are essentially the same as those
for Gujarat discussed above. We believe that
Madhya Pradesh was the first State to initiate PSP
and investment in the construction of roads and
bridges as also to carry out road maintenance
under such arrangements. The implementation of
the Road Policy is monitored by the State Public
Works Department, which is currently preparing a
detailed scheme for the development of a State
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Road Maintenance Fund that would pool toll
revenue and road taxes, as well as have the
revenue from an additional cess on fuel and taxes
on vehicles.

Thus, we note that several initiatives have been
taken by the Project States over the past decade
with regard to PSP in road projects. However, while
most of these effectively cover such PSP, a need
has been felt to update some of the State road
policies. Accordingly, as part of the output of this
TA programme, we have developed a revised roads
policy for Karnataka to encourage and guide the
process of reform in the roads sector, which can be
used as template for updating the roads policies in
the other Project States as needed.®

The main objectives of the proposed updated road
policy are to ensure the provision of a high quality,
well maintained, safe and efficient road network
and to facilitate the upgrading of the road
infrastructure by introducing tolls or direct user
charges where possible. Its key features are:

0 To establish 20 year strategic targets for road
development by category of road, viz. State,
Major District, Other District and Village Roads.

0 To establish a road fund to complement other
sources of funding for road development and
road maintenance.

O To support private investment in road
development (through open and competitive
bidding, Swiss Challenge Procedure or direct
negotiation), wherever such investment can be
self- sustaining and where such investment will
reduce the financial burden of the road
development on the State Government.

O To confirm the role of the State government in
identifying and evaluating road project to
determine those suitable for PSP (either
without financial support or with some financial
support from the State) and those which are
not suitable for PSP and hence which must be
funded by the State.

O To confirm the role of the State Government in
acquiring land needed for the road
development, dealing with issues of
rehabilitation and resettlement of affected

10 The full text of this Road Policy Statement for Karnataka
can be found on the project web page for download.

people, and obtaining all major environmental

clearances and approvals.

O To confirm the role of the private sector in
developing and operating road projects under
concession contracts that define minimum
performance standards, allow the private
developer to fix and revise tariffs according to
the market; and provide for the completed
project to revert back to the Government at
the end of the concession period.

0O To note that, if the concession contract is
deemed inadequate for regulatory purposes, a
regulatory institution may be established to,
among other things:

(i) Set safety and environmental standards for
the operation of the  privatised
infrastructure.

(if) Adjudicate and rule on disputes over
provision and quality of service.

(i) Rule on entry of new companies where the
new company may be in direct competition
with an existing company and where such
competition is precluded in the concession
agreement.

O To review the legal framework and, if
necessary, revise/enact specific highways
legislation, consistent with the updated policy.

Modifications for Other States

O  The revised road policy prepared for Karnataka
includes standard clauses, which could be used
by other Project States. In this regard, two
key areas of difference will need to be
addressed by other States for development of
their own policies:

(i) Summary of current road infrastructure
and the hard targets for development of
the road system over the next 20 years,
since the targets for development are
clearly specific to States and will need to
be customized; and

(if) While Karnataka has now set up a road
fund, supported by a cess on fuel, which
will provide a consistent basis for future
road funding, both for maintenance and
for capital works, the other Project States
will not necessarily have a road fund and
consequently, funding for road
development will need to be linked to the
overall State budget.
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Legislation

In general, roads are a State function, based on
Entry 13 of the State List of the Constitution.
(Article 246, Seventh Schedule). Entry 13 states
that States shall be responsible for communications,
that is to say, roads, bridges, ferries and other
means of communication not specifically listed as
the responsibility of the national Government under
the Union List. However, Entry 23 of that Union
List specifically gives the Central Government
authority over highways declared by national law to
be national highways. The relevant national
legislation is the National Highways Act, 1956
mentioned earlier.

State legislation regarding PSP in the roads sector
varies greatly in comprehensiveness among the
Project States. Karnataka is the only such State
with a State Highways Act, but each of the other
States has at least minimum legislation for such
participation and for the collecting of tolls by private
parties. However, none of those statutes has the
implementing rules to provide a precise roadmap
for such participation, not even in Karnataka.

Environmental legislation with respect to roads has
been greatly enhanced through the definition of
what constitutes a road subject to environmental
assessment on the basis of it being a new or
existing road, the size of the investment, the
amount of forest cover to be removed and the
proximity to legally protected areas, either at the
national or state level. This system is being further
enhanced by MOEF's re-engineering of its
environmental assessment process!!. The problem
arisis with the qualifiers placed on the categories, in
relation to who can evaluation and administer
certain, mostly larger EAs. To the states these
clauses see arbitrary and considered a continuing
grab for power by the central government. Other
countries have avoided this problem by stating that
whenever a project spills over into another state or
has transboundary implications (in India it could be
three states), MOEF becomes involved. This seems
to be the direction the new draft MOEF regulations
are taking.

1 See www.MOEF.org

Andhra Pradesh does not yet have a specific
State highways act, although the enactment of such
an act has been considered. Roads are generally
the responsibility of the State Roads and Buildings
Department, with some roads in the Hyderabad
Metropolitan Area being designed and developed by
the Hyderabad Urban Development Authority
(HUDA). As noted earlier, the nature of concession
agreements and the process for selection of a
private party are set out in the IDEA 2001. In
addition, the State Motor Vehicles Act has been
amended to enable the private sector to levy tolls
and regulate traffic on toll roads.

Gujarat also does not yet have a separate State
highways act. The GIDA 1999 provides the legal
basis for PSP in roads as well as in other
infrastructure sectors. The legal base for the
levying of tolls is through the Gujarat Act No. 9 of
1994, which amended Section 20 of the Bombay
Motor Vehicles Act, 1958. That Amendment
permits the levying of such tolls for either new
construction or improvements of roads or bridges
by the party responsible for such construction or
improvements, after approval by the Government,
but does not have a strong enforcement
mechanism. In practice, there also have been
problems due to delays by the State Government in
issuing toll notification, due to pressures for local
users and their representatives.

Gujarat is contemplating the enactment of a new
Guijarat Highways Act, 2003, namely “A Bill to
Provide for the Regulation of Road Development
and Road Transport”. This draft Gujarat Highways
Act follows the guidelines issued by the GOI for a
Model Highways Act. In this respect, we note that
the draft Act— whatever other merits it may have -
is entirely silent on the issue of PSP in the road
infrastructure sector and on the issue of the levying
of tolls on state roads, either by the State
Government itself or by any other third party.

This is in marked contrast with the GOI's National
Highways Act, 1956, which provides clear rules
pertaining to PSP with respect to highways covered
by the Act:

O Section 7 of the said Act provides for the

setting of tolls and other fees for the use of the
national highways and of the bridges and
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tunnels on such highways. The GOI is allowed
to set the rates for such tolls and fees by
notification in the GOI Official Gazette. Section
7 creates the legal basis for tolls on national
highways, = whether collected by the
Government itself or by private parties under a
concession agreement.

0O  Section 8-A gives the GOI the power to enter
into agreements with private parties for the
development and maintenance of national
highways.  Subsection (2) of this section
specifically provides that such a private party
may collect and retain fees set for services
rendered by him as specified by the GOI. Such
fees are to be related to expenditures involved
in the building, maintenance, management and
operation of the whole or a part of such a
national highway, interest on the capital
invested, a reasonable return on that
investment, the volume of traffic and the
period of such agreement. Subsection (3) of
Section 8-A further gives such a private party
the power to regulate and control traffic on
that national highway as required for its proper
management in accordance with the provisions
of Chapter VIII of the Motor Vehicles Act,
1988.

While it is true that the lack of provisions similar to
Sections 7 and 8-A in the proposed Gujarat
Highways Act do not preclude future PSP in that
State’s road infrastructure sector — given the
existence of the 1994 amendments to the Bombay
Motor Vehicles Tax Act, 1958 and of the GIDA 1999
— we recommend that in enacting a new highway
law, care should be taken to address the right of
the State to:

0O levy tolls on state highways;

0O delegate that right of levy to a private investor
of its choice;

0O enter into agreements with a private investor
for the purpose of constructing, operating and
maintaining a State highway or part thereof;
and

0 confer upon such private investor the power to
regulate and control traffic on the State
highway or part thereof which is the object of
the agreement.

Accordingly, we recommend that another chapter
should be added in the current draft of the Gujarat
Highways Act, namely, “Chapter III-A: Toll
Highways”, to incorporate appropriate tolling and
PSP additions in the draft Act. The full text of the
proposed Chapter III-A can be downloaded from
the project web page. We have provided two
alternative drafts of the kind of provisions that
should be adopted in Chapter III-A. The first
version is a composite of sections 7 and 8-A of the
GOI National Highways Act, 1956 and of sections
19-A, 48-A and 58-A of the Karnataka Highways
Act, 1964. Since the provisions of these two Acts
are very similar, we have added, for comparison
purposes, a second version based on sections 27,
28 and 30 of the South African National Roads
Agency Limited and National Roads Act. The same
words and expressions used in the Gujarat
Highways Act have also been used in our two draft
versions. It has also been assumed for drafting
purposes that the Gujarat Roads and Buildings
Department will be, for the foreseeable future, “the
highway authority”, in the same way as the
Karnataka Public Works Department (KPWD) is the
highway authority under the Karnataka Highways
Act, 1964.

Karnataka The Karnataka Highways Act, 1964, as
amended, along with the Karnataka Highway Rules,
1965, was originally enacted for the purpose of
modernizing highway legislation in the State to
provide not only rules for construction and
development of highways under State control but
also to provide a legal basis for the levy of
betterment charges to help pay for such highways
and their improvements. It also seeks to restrict
ribbon development along highways and to prevent
encroachment on highways. The Act was amended
subsequently to permit the levying of tolls on
bridges and roads (Section 48-A) and to allow the
State Government to enter into an agreement with
any person in relation to the construction,
development and maintenance of the whole or a
part of a highway (Section 19-A). This gives
specific legal standing to concession agreements for
highway construction or rehabilitation.

The Highways Act and Rules are broadly
satisfactory in terms of tolling and PSP and can
serve as a model for other States. However, no
“terms and conditions” have yet been prescribed
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under subsection (2) of section 19-A of the Act. We
recommend that this omission be remedied.
Further, the Act does not contain the types of
specific provisions regarding concession
agreements, incentives and State Support for PSP
found in the Gujarat and Andhra Pradesh Acts
establishing general infrastructure authorities.
Those provisions give a clearer picture to the
potential investor of the rules regarding his
investment.

In Madhya Pradesh, the levying of tolls for the
new construction on roads and bridges, as well as
for their improvement, has been specifically
permitted by an amendment to the Indian Tolls Act,
1951. Madhya Pradesh does not yet have a
separate State highway act, but the Madhya
Pradesh Highway Bill 2001, based on the guidelines
for a Model Highway Act issued by the GOI, is
pending concurrence of the GOL!? The Madhya
Pradesh Highway Bill, 2001 also needs a Chapter
ITII-A similar to the one outlined for the draft
Gujarat Highways Act. However, since Madhya
Pradesh does not have a general infrastructure law
similar to the GIDA 1999 there is a need to modify
both versions of Chapter III-A recommended for
the Gujarat Highways Act. These modifications can
be seen in the full text of Chapter III-A
downloadable from the project website.

With the enactment of a State Highways Act and
the establishment of the proposed State Road
Maintenance Fund mentioned above, Madhya
Pradesh would have in place the key elements of
modern State road legislation. However, for PSP, it
would still be important to have the types of exact
provisions found in the Andhra Pradesh and Gujarat
infrastructure authority legislation.

Overall regulatory framework

Regulation in the road sector usually means
regulation in the road transportation sector. The

2 The GOI had refused to accept the Madhya Pradesh
Highway Bill, 2001, as originally drafted. In addition to a
number of very minor changes, the GOI asked that
Chapter VII of the proposed Bill ("Levy of Betterment
Charges in lieu of Diversion Premium”) be removed. A
revised draft has been sent to the GOI for final approval
and the enactment of the Bill into law could happen
sometime in 2004.

scope for regulation in the road /infrastructure
sector is more narrow. It becomes even narrower if
it is focused, as should be the case in this TA
programme, on simply allowing and encouraging
PSP in the construction, maintenance and operation
of roads. The main instrumentality used in the four
project states to allow and encourage PSP in the
road infrastructure sector has been BOT- type
concessions, more particularly limited to existing
roads (i.e. roads that are rebuilt and enlarged,
rather than built for the first time on a new right of
way). BOT-type concessions'®, together with
Operation and Maintenance concessions'*, are the
two types of concessions most frequently used in
the road infrastructure sector (the expression “road
concessions” is used in what follows to describe
both types of concessions). As part of the output of
this TA programme, we have prepared two example
concession agreements for the roads sector, one for
standard BOTs and one for Annuity Based BOTs
which can be found in Volume 4 of this report
series.

While it is concession contracts that allow PSP, it is
the regulatory framework of the relevant
jurisdiction where these contracts are entered into,
and performed, that makes the contracts viable.
Important aspects of regulation with respect to
road concessions include:

O Basic enabling legislation;
0  Selection of concessionaire; and
O Basic contractual framework.

We make recommendations on each of these
aspects below:

3 Under a BOT (Build-Operate-Transfer) type of
concession, important investments for an initial
construction, upgrading or major road rehabilitation
component, and consequent mobilisation of private
funding sources, are required from the concessionaire,
which are to be repaid from the revenue collected from
road users (usually by way of tolls)..

% Operation and maintenance concessions are used when
it is the government objective to have the private sector
operating and maintaining an already existing road or
road network. The private sector then typically charges
user tolls to help finance the improved operation and
maintenance of the road. Such a concession shifts the
financial burden of operation and maintenance from the
government to the road users.
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Basic Enabling Legislation

To enable PSP in State roads through road
concessions it is important that:

O The relevant jurisdiction passes a law allowing
the government to cede some of its authority
to the private sector with respect to the
construction, operation (especially the levying
of tolls) and maintenance of road
infrastructure.

O  Such law, or another law, identifies the state
agency responsible for overseeing the bidding,
construction, operation and management of
the authorised projects.

Selection of the concessionaire

While there is nothing to prevent a private investor
from taking the initiative to submit to the
Government a proposal to construct, operate or
maintain a road, the initiative usually comes from
the Government or one of its agencies. Unless the
Government or the agency enters immediately into
direct negotiations with a preferred private investor
to grant it the concession, the selection of the
concessionaire is usually done through competitive
bidding. This requires — before the bidding
commences — the elaboration of clear rules as to
how the selection process will unfold.

The process of bidding for, tendering, and awarding
a concession should be done according to criteria
understood and recognised by all potential bidders
so as to inspire confidence in the fairness and
transparency of the selection process. Moreover,
most international financial institutions, such as, for
example, the ADB!’, require a transparent,
competitive bidding process as a condition of
financing for major PSP projects. The bidding
process in awarding a road concession to a private
investor is both time-consuming and costly. As a
result, potential investors will only bid if they are
confident that the process is transparent and fair, in
addition to considering whether the proposed
project is commercially sound.

1> The position of the ADB is given in the “Guidelines for
Procurement under ADB Loans” (February 1999).

As noted earlier, Andhra Pradesh and Gujarat
already have in place such a legal framework for
the selection of a concessionaire in the road
infrastructure sector by way, respectively, of the
IDEA 2001 and GIDA 1999; Karnataka and Madhya
Pradesh, however, do not.

Basic contractual framework for the concession

While not absolutely necessary, a concession law
can be useful in dictating or shaping key elements
of the concession agreement, without necessarily
turning that document into a contract of adhesion
and removing the need for negotiations between
the State and the concessionaire. Such law should
at the minimum:

O Provide for the maximum duration of the
concession, either by way of a pre-determined
fixed amount of years or under some formula
by which the concessionaire is able recover its
investment and obtain a satisfactory rate of
return.

O Define key concepts in the concession
agreement, including standards with regard to
the  expected performance by  the
concessionaire.

O Set standards and methods of toll collection,
including specifying the toll system, and
identify any exempt traffic or vehicles.

O Set out the State's obligations toward the
concessionaire with respect to land acquisition
or extend to the concessionaire its own right of
expropriation.

O Address the methods of financing the
construction or rehabilitation of the road
infrastructure, including  specifying the
maximum extent of any direct financial support
by the State to the concessionaire (for
example, through grants, capital and operating
subsidies, tax relief, provision of land, etc.).

Regulatory agency

Any discussion pertaining to a regulatory framework
for the road infrastructure sector must consider the
usefulness of establishing an independent
regulatory institution within that framework. We
consider that creating an independent regulatory
institution for the sole purpose of regulating road
concessions would not be useful. This is because:
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O Tariffs cannot be fixed by an independent
authority as they are usually fixed in the
concession agreements.

O  There are few road concessions to supervise in
any of the project states.

However, this does not mean that the proper
implementation of the road concession should not
be monitored. Any delegated responsibility must be
checked and concessionaires in the context of PSP
in road infrastructure are no exception. Someone
should certainly be responsible for this checking
and generally for making any investigations,
inspections or audits necessary to ensure that the
concessionaire is properly carrying out his
responsibilities.  But such monitoring does not
necessarily entail the creation of a special
independent authority.

One simple approach to monitoring is to require the
concessionaire to provide information on its
activities in the form of documents, whose content
and frequency are clearly specified in the
concession agreement and to provide for an annual
audit (or audits at other fixed intervals) of the
concession by an independent auditor'®. A more
comprehensive approach is to create a special unit,
potentially within the State department responsible
for transport, which will ensure proper supervision
of concessions and other contracts with the private
sector?’,

Observations and Conclusions

O The road policies of all the Project States,
except Madhya Pradesh, should be updated to
ensure the provision of a high quality, well
maintained, safe and efficient road network
and to facilitate the upgrading of the road
infrastructure by introducing tolls or direct user
charges where possible. The revised roads
policy developed for Karnataka can be used as

16 gection 19 of Madhya Pradesh’s Standard Road
Concession Agreement is an example of such an
approach.

7 A good example of this solution fully fleshed-out (in
respect to a hypothetical railway concession in “Ifrika”)
can be seen in Word Bank SSATP Working Paper No. 64 -
“Concessioning the Ifrika Railway: A Case Study” by
Karim-Jacques Budin (May 2003), at pages 90-94.

a

a template for updating the roads policies in
the other Project States.

All the Project States, except Karnataka, should
adopt general highway legislation, based on
the guidelines issued by the GOI for a Model
State Highway Act. Such legislation should
most definitively incorporate the provisions
with regard to tolls and PSP, as discussed
earlier in connection with the draft highway
legislation for Gujarat and Madhya Pradesh.
For Karnataka, “terms and conditions” under
subsection (2) of section 19-A of the Act
should be prescribed and  detailed
implementing rules be framed regarding the
types of participation permitted, the incentives
that may be offered, and the types of State
Support that may be provided.

Andhra Pradesh and Gujarat should create a
road fund for road development and road
maintenance, as already proposed in Karnataka
and currently under consideration in Madhya
Pradesh.

A comprehensive concession contract
should be the primary regulatory instrument,
In this regard, the draft concession agreement
provided as part of this TA programme may be
considered for adoption by the Project States.
A special unit, potentially within the State
transport department could be created to
ensure proper supervision of concessions and
other contracts with the private sector.

The road sector in India has been innovative in
its use of annuity based BOT structures. The
annuity BOT together with the capital support
BOT are the two most common styles of PSP in
the sector. A recent review by the ADB has
recommended further development of the
annuity BOT model to include toll collection
and retention by the operator as a contract
enhancement and transfer of risk to the private
sector. We agree with this suggestion and we
recommend that the States review this option
as a means of enhancing PSP in state road
development.

Creation of an independent regulatory body,
for the sole purpose of regulating toll roads
and the private party operating them, is not
justified at present, as tolls are specifically
fixed in the concession agreements and there
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very few road concessions to supervise in any
of the four Project States.®

To summarise, we note that the road sector is
reasonably well served in India with extensive use
of concessioning at both the Central Government
and State Government level. The concession
agreements used for investments in the road sector
are well established and cover a variety of types of
private sector investment. Some of the agreements
are now quite mature and in some cases the
concession period is reaching its final stages. While
more consistent treatment of commercial issues in
the draft Acts currently under development in the
Project States would be attractive to the private
developers, it has not overly impeded investment to
date. In fact, the road sector is one of the bright
areas for PSP in India and is likely to be one of the
key areas for expansion of investment in the future.

Power

Power is the infrastructure sector, which has seen
the most policy initiatives regarding PSP and the
establishment of a modern regulatory framework.
The recently enacted national Electricity Act, 2003
provides a comprehensive legal basis for reform at
both the State and national level. It provides a
more clear-cut and streamlined process for policy
formulation in the sector, than the ad hoc measures
enacted previously. The main emphasis is upon the
corporatisation of distribution bodies and upon the
establishment of regulatory bodies at the Central
and State level. As noted earlier, the regulatory
structure adopted by the power sector can serve as
a model for other infrastructure sectors as well.

The important features of the Electricity Act 2003
with reference to facilitating PSP are set out below:

8 As far as we are aware, Karnataka is the only Project
State considering the establishment of a separate road
regulatory institution, though Madhya Pradesh is
considering establishment of a State Highway Authority.
Some suggest that the Karnataka State Highways
Authority (KSHA) could be strengthened and could
function as regulatory institution, until a critical mass of
road concessions have been granted when a separate
regulatory institution could be created. We understand
that the KSHA is chaired by the additional chief secretary
and, being separate from the KPWD, might provide some
comfort to concessionaires in dispute with the KPWD.

O The de-licensing of power generation thus
enabling the concept of merchant power plants
to take root.

O  Provision for trading of power and facilitating
the same by mandating open access to
transmission and distribution networks within a
defined time frame.

O Allowing the operation of multiple distribution
licensees within the same geographic area.

O Unbundling State Electricity Boards so that
independent transmission utilities, which, are
required to implement open access, can be put
in place.

O Encouraging the progressive elimination of
cross-subsidies so that tariffs come to fully
reflect the cost of supply and thus ensuring the
development of the power business as a
commercially viable business proposition.

0O Ensuring that subsidies are provided for by the
State Government thus ensuring that welfare
measures are implemented in a transparent
manner without engendering the financial
health of the entities in the power sector.

O Requiring compulsory metering of electricity
within two years, plus the power to disconnect
supply on default in payment due as well as
stringent anti-theft of power provisions.

O  Provision for the Central Electricity Regulatory
Commission (CERC) and also for independent
regulators at the State level- the State
Electricity Regulatory Commissions (SERCs).

This national Act prevails over State Electricity
Reform Acts because State Acts for matters on the
Concurrent List under the Constitution (as is
electricity) must also be approved by the Central
Government and give way to Central Government
legislation on the same topic. The sections on
electricity distribution, compulsory metering and
tariff determination are of special interest to
potential private investors.

Each of the four Project States has reform policies
and legislation for the power sector developed in
the late 1990s, based upon national level reform
but prior to the enactment of this comprehensive
Act. Each State has constituted a State Electricity
Regulatory Commission. Each has signed a
Tripartite Agreement, Memorandum of
Understanding and Memorandum of Agreement
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with the Central Government to implement power
reforms in a phased manner. Each State has
corporatised its State Electricity Board into
subsidiaries handling generation, transmission and
distribution.  Except for Andhra Pradesh, each
Project State has enacted legislation to set stringent
penalties regarding theft of electricity.

At present, these policies and laws are still in the
process of implementation. The electricity
regulatory bodies have been established but are
onl